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Roberts  t;.  Earl  of  Roseberrt,  1825. 

Dec  7. 

An  action  of  damages  by  a  tenant  of  a  lime  tenM^t^ict- 
quarry  against  his  landlord  for  having  stopped  «*  ftom  working 
his  working  by  an  interdict* 

Defence. — The  interdict  was  not  obtained 
by  misrepresentation^  and  the  operations  of  the 
pursuer  were  not  conducted  in  terms  of  his  bar- 
gain. 

ISSUES.   ' 

^*  It  being  admitted,  that,  by  a  missive  of 
'<  lease  dated  the  20th  day  of  August  1819> 
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John  Laing,  factor  for  the  defender,  acting 
in  name  of  the  defender,  and  by  his  authority, 
let  in  lease  to  the  pursuer,  for  the  period  of 
ten  years  from  and  after  Martinmas  I8I99  a 
lime-rock  or  quarry,  the  property  of  the  de- 
fender : 

"  Whether,  on  or  about  the  12th  day  of  Sep- 
tember 1820,  the  defender  did,  in  violation 
of  the  said  missive  of  lease,  apply  for  and  ob-- 
tain  from  the  SheriflF  of  the  county  of  Lin- 
lithgow an  interdict  prohibiting  the  pursuer 
from  working  the  said  lime-rock  or  quarry? — 
and  Whether,  by  the  said  interdict,  the  pur- 
suer was  prevented  from  working  the  said 
rock  or  quarry,  from  about  the  said  12th  day 
of  September  1820,  until  on  or  about  the 
11th  day  of  November  1821,  or  any  part  of 
the  said  period  ?  all  to  the  loss  and  damage 
of  the  said  pursuer." 


Moncreiff^  in  opening  the  case,  and  in  re- 
ply for  the  pursuer,  stated  the  facts,  and  that 
the  interdict  was  recalled  j  that  the  defender 
had  no  right  to  stop  the  working;  and  that  this 
action  was  relevant.  The  defender  can,  there- 
fore, only  make  statements  in  diminution  of  da- 
mages, as  the  interdict  was  taken  at  his  risk. 


A  tenant  depriv- 
ed for  a  certain 


The  pursuer  and  John  Harvey  had  taken  a 


1825. 


THE  JURY  COURT. 


3 


coal-pit,  part  of  the  produce  of  which  was  em- 
ployed in  burning  the  pursuer's  lime.  When 
Harvey  was  called  as  a  witness, 

Jeffrey y  for  the  defender,  objects,  This  is 
consequential  damage.  The  witness  is  inte- 
rested. 

Moncreiffi — The  damage  is  direct.  The 
pursuer  became  a  party  to  the  coal  lease  with  a 
view  to  the  demand  which  his  lime-work  would 
create.     But  I  withdraw  the  witness. 


R0BEET8 

V. 

Eaal  of  Rose< 

BERRY. 


time  of  the  sub- 
ject let  can  only 
recover  direct^ 
not  consequen- 
tial  damage. 


Lord  Chief  Commissioner. — The  only 
question  is,  Whether  the  damage  is  consequen- 
tial or  not,  as  the  law  is  clear  ? 


Jeffrey. — This  is  not  an  action  for  oppres- 
sion, but  for  being  illegally  and  injuriously  stop- 
ped in  working  the  quarry.  The  first  question 
is.  Whether  he  was  so  interdicted  as  legally  to 
subject  the  defender  in  damages  ?  I  submit  to 
the  Court,  that,  though  the  interdict  was  re- 
fused, still  it  is  no  bar  to  my  now  showing  that 
what  the  pursuer  did  was  illegal. 

Lord  Chief  Commissioner.— It  is  proper 
to  bring  this  under  the  consideration  of  the 
Court  at  this  stage  of  the  cause,  and  if  you  have 
any  separate  argument  you  may  now  state  it. 


Circumstances  in 
which  it  was  held 
that  the  Court  of 
Session  had  put 
a  construction  on 
the  terms  of  a 
missive  of  lease, 
and  that  it  was 
incompetent  to 
prove  that  the 
tenant  acted  in 
violation  of  his 
lease. 
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Robe rts       There  is  an  important  consideration  in  this  cause 
Earl  OP  Rose-    from  the  insertion  of  the  word  violation  in  the 

BERRY 

issue ;  but  it  appears  to  my  brother  and  myself 
that  it  would  be  going  too  far  to  rest  our  de* 
cision  on  that  word  separate  from  the  res  cir^ 
cumstantes.  This  case  originates  in  an  appli- 
cation by  the  defender  to  stop  his  tenant  from 
working  in  the  way  he  was  working.  The 
question  depends  on  the  construction  of  the 
words  of  the  missive ;  they  are  such  as  to  create 
doubt  in  the  Sheriff  whether  the  tenant  had  not 
transgressed  the  lease ;'  but  on  farther  consider* 
ation  he  recalls  the  interdict,  and  the  effect  of 
this  is,  to  put  a  construction  on  the  clause  in 
the  missive  in  favour  of  the  tenant.  That  ques- 
tion came  in  two  or  rather  three'  shapes  before 
the  Court  of  Session,  both  by  advocation  and 
damages,  and  the  judgment  by  the  Sheriff,  that 
the  clause  did  not  bar  the  working,  was  there 
confirmed. 

In  these  circumstances  we  must  hold  that  the 
meaning  of  the  clause  has  been  found,  and  that 
it  did  not  warrant  the  interdict.  This  clause 
was  under  consideration  in  all  the  proceedings, 
and  the  interlocutors  are  put  in  evidence.  It  is 
therefore  a  fact  as  much  established  as  if  da- 
mages had  been  found  due,  that  this  interdict 
was  in  **  violation  of  the  said  missive."     This 
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being  established  by  the  interlocutors,  the  ques- 
tion here  comes  to  be,  Whether  the  pursuer  was 
stopped,  and  what  is  the  amount  of  damages  ? 
Upon  these  it  appears  to  me  that  a  prima  facie 
case  has  been  made  out. 

Any  evidence  of  the  meaning  of  the  clause, 
or  this  being  in  violation  of  it,  appears  to  me 
incompetent,  as  there  is  a  final  decree.  The 
evidence  should  be  confined  to  the  second  point, 
as  the  first  is  decided  by  the  record,  which  is  not 
questioned  as  false. 


Roberts 

V, 

Earl  ofRo8e< 

BERRY. 


Jeffrey. --^To  entitle  the  pursuer  to  a  verdict 
he  must  prove  that  he  was  totally  stopped.  But 
the  best  part  of  the  quarry  remained  open.  The 
profit  which  their  witnesses  stated  was  absurd 
from  its  extravagance. 

A  witness  was  then  called  and  rejected,  for 
the  purpose  of  bringing  out  the  point  as  to  the 
competency  of  proving  that  the  workings  were 
in  violation  of  the  missive. 


Lord  Chief  Commissioner. — This  case  re- 
sults entirely  in  a  question  of  damage,  which  is 
peculiarly  for  the  Jury. 

In  estimating  the  damage  you  have  nothing 
to  do  with  the  question  as  to  Whether  this  was  in 
violation  of  the  missive?. as  that  is  a  point  of  law 
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Hamilton. 


which  the  Court  has  decided.  The  questions  for 
you  are»  Whether  the  defender  made  the  appli- 
cation ?  Whether  it  stopped  the  pursuer's  work- 
ings ?  and  What  length  of  time  he  was  stop* 
ped  ?  It  is  said  the  result  of  the  interdict  was 
not  final  till  decree  was  extracted.  We  are  of 
a  different  opinion,  and  that  he  might  have  re» 
turned  to  the  quarry  as  soon  as  the  interlocu-i 
tor  was  pronounced.  It  is  said  the  interdict 
only  applied  to  a  part  of  the  quarry.  Even  if 
this  had  been  proved,  it  could  only  have  gone 
in  dimunition  of  damages ;  but  the  evidence  on 
this  failed. 


Verdict  - 
"  L.  350." 


it 


For  the    pursuer,    damages 


Mancreiff'SLnd  Morey  for  the  Pursuer. 
Jeffrey  tfhd  J.  A.  Murray,  for  the  Defender. 
(Agents,  A*  Smith,  w.  s.,  and  J,  ^  W.  Ferrier^  w.  s.) 


PRESENT, 
LORDS  CHIEF  COMMISSIONER  AKO  PITMILLY. 


1825. 

Dec.  26. 


Hamilton  v.  Hamilton. 


Finding  that  a  j^jg  actiou  bv  a  miuor,  an  heir  of  entail,  and  his 

tenant  was  not  •'  '  ' 

due  a  Fum  claim-  cuHttor  to  rccovcr  the  rcut  of  a  farm  for  half  a 

ea  as  rent  for  a 
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year  j  and  also  for  damages  on  account  of  mis.     h.k..to« 
management  of  the  land.  Hamilton. 

half  year,  but 

Defence. — ^The  rent  was  paid,  and  any  da*  ^^^^  ^i^*' 

mage  arising  from  deviation  from  the  lease  was  JJ"']!^*"*  ®^ 
compensated  by  the  state  in  which  the  pursu* 
er  got  the  farm. 

ISSUES. 

The  issues  contained  admissions  that  the  pur- 
suer was  an  heir  of  entail — that  the  former  heir 
let  the  farm  to  the  defender — ^that  the  defen- 
der renounced  the  lease  before  its  termination, 
and  quitted  possession  of  the  arable  land  at 
Martinmas  1822,  and  the  houses  and  pasture 
at  Whitsunday  1823. 

The  questions  then  were.  Whether  he  failed 
to  pay  to  the  pursuer  the  rent  from  Martinmas 
1822  to  Whitsunday  1823?  And  Whether, 
in  violation  of  the  agreement  in  tlie  missive  of 
lease,  he  did,  during  his  possession,  overcrop  or 
mismanage  the  farm  ? 

Pyper^  in  opening  the  case,  and  Jeffrey  in 
reply,  stated  the  facts,  and  that,  as  the  pursuer 
possessed  from  Martinmas  to  Whitsunday,  the 
pursuers  were  entitled  to  some  payment,  though 
they  did  not  contend  for  the  full  rent.    On 
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Dec.  26, 


Hamilton 

V, 

Hamilton. 


the  second  issue  they  claimed  L.  300  as  the 
sum  proved. 

Cockhum^  for  the  defender,  said,  This  was 
a  question  of  agricultural  science ; — ^that  no  rent 
was  proved  to  be  due.  On  the  contrary,  too 
much  had  been  paid.  That  the  land  was  not 
mislaboured,  but  was  in  better  condition  than 
at  the  beginning  of  the  lease.  The  renuncia- 
tion was  at  first  absolute,  and  the  reservation 
of  a  claim  of  damages  was  an  after  thought. 


Incompetent  to 
prove  by  parol 
the  meaning  of 
a  clause  in  a  tack, 
but  competent  to 
prove  the  fact  of 
the  tenant's  en- 
try to  posseadon. 


The  first  witness  called  was  asked.  At  what 
time  did  the  defender  enter  to  the  farm  ? 

Jeffrey  J  for  the  pursuer,  objects,  This  is  in- 
competent, as  the  writing  proves  the  term  of 
entry. 

Lord  Chief  Commissioner. — No  question 
can  be  put  to  explain  this  written  agreement ; 
but  there  is  no  objection  to  proving  the  fact  of 
his  entry.  As  there  is  no  term  of  issue  men- 
tioned, the  lease  must  be  held  as  for  nineteen 
years  from  Martinmas  1818. 

(To  the  Jury.^ — In  this  case,  though  the 
pursuer  conducts  it  with  liberality,  you  must  be 
guided  by  law.  The  missive  is  admitted  and 
clear ;  but  it  is  said  the  acceptance  of  the  re- 
nunciation has  no  date,  and  that  the  reserva- 
tion in  it  was  an  after  thought.     There  is  no 
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evidence  of  this,  and  we  must  hold  it  of  the     Hamilton 
same  date  with  the  renunciation.  Hamilton. 

The  defender  remained  in  possession  till      "^ 
Whitsunday,  but  could  derive  very  little  profit, 
except  the  convenience  of  living  in  the  houses, 
and  there  is  no  evidence  that  he  was  asked  to 
quit  them. 

The  second  is  the  material  issue,  and  on  this 
two  intelligent  witnesses  ^peak  to  about  sixty- 
five  acres,  which  were  mismanaged,  and  that  it 
would  require  about  L.  5  an  acre  to  put  them 
in  order.  This  has  been  answered  by  the  de* 
fender,  but  there  has  been  no  contrary  evi- 
dence. You  ought  to  give  a  moderate  sum, 
especially  if  you  think  the  farm  was  generally 
improved. 

Verdict — "  For  the  defender  on  the  first 
**  issue,  and  for  the  pursuer  on  the  second  issue, 
«  —damages  L.  100." 

Jeffrey  and  Pyper,  for  the  Pursuer. 
Cockburn  aitii\.  D.  Dickson,  for  the  Defender. 
(Agents,  James  Tod^  w.  s.,  and  Mack  ^f  Wciherspoon,) 
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CASES  tRIBD  IN 


Dec.  97, 


Dalziel  and 
Others 

V. 

The  Execu- 
tors OP  the 
T.ATE  Duke  of 
Queensberey. 


1825. 

Dec.  27, 

and  1826, 
Feb.  and  March. 


Damages  asses- 
Bed  to  tenants 
whose  leases 
were  reduced. 


PRESENT, 
THE  LORD  CHIEF  COMMISSIONER  AND  OTHER  LORDS  COMMIS< 

8I0XERS. 


Dalziel  and  Others  v.  the  Executors  of 

THE  LATE  DuKE  OF  QuEENSBERRT. 

These  were  actious  brought  by  tenants  on  the 
Queensberry  estate  against  the  executors  of  the 
late  Duke  of  Queensberry,  to  hare  the  damage 
ascertained  which  they  had  suffered  in  conse- 
quence of  their  leases  having  been  set  aside. 

In  one  case,  the  tenant  deprived  of  his  lease 
had  taken  a  new  lease  of  the  same  farm  under 
different  conditions ; — in  another,  one  of  several 
tenants  had  taken  the  new  lease ; — in  another, 
the  tenant  had  taken  a  different  farm ; — in  ano- 
ther, he  had  not  taken  any  ;---but  in  all  of  the 
cases  the  principle  was  so  much  the  same  that 
it  has  not  been  thought  necessary  to  report 
them  separately. 

ISSUE. 

"  It  being  admitted  that  Crawfurd  Tait,  writer 
**  to  the  Signet,  ascommissioner  for  the  late  Wil- 
"  liam  Duke  of  Queensberry,  by  a  lease  dated 
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€€ 


The  Execu- 
tory OF  THE 


day  of  produced   Dalziil  amb 

Others 

'^  in  process,  let  to  the  pursuers^  and  their  heirs,    _     v. 

<<  assignees,  and  subtenants,  the  forms  of 

««  mentioned  in  j-^teDukeop 

QUESMSBERRY. 

'*  the  lease,  lying  in  the  parish  of  sm^m^^^mm^ 

^<  and  county  of  Dumfries,  for  the  period  of 

'^  nineteen  years,  from  as 

*'  to  the  houses  and  grass-lands,  and  from  the 

^*  separation  of  the  crop  from  the 

^^  ground,  as  to  the  arable  lands : 

^<  It  being  also  admitted,  that,  by  a  decree  of 
*'  Lord  Cringletie,  dated 
^*  Qow  final,  the  said  lease  was  reduced  and  set 
<<  aside : 

**  What  loss  and  damage  have  the  pursuers 
<^  suffered  by  and  in  consequence  of  the  said 
<<  lease  having  been  reduced  and  set  aside  as 
'*  aforesaid  ?'* 

To  the  issue  in  each  case  was  annexed  a 
schedule  of  the  damages  claimed. 

For  the  tenants,  it  was  maintained  that  they 
were  entitled  to  the  whole  produce  of  the  farm 
under  deduction  of  the  rent  and  expence  of  Beu  v.  Leigh- 
cultivation ;  or  to  what  they  could  have  got  as  v.  Nicoison ; 
rent  from  a  subtenant,  to  which,  in  most  cases,   suir;  2.  Mur. 
was  to  be  added  the  profit  of  the  subtenant*   anTin!     ' 
They  also  claimed  solatium  for  disturbed  pos- 


12  CASES  TRIED  IN 


l/CC*    iCt  y 


Dalztel  and    session  during  the  dependence  of  the  action  of 

V.  reduction,  and  the  loss  suffered  by  the  sale 

TOBs  OF  THE    0^  *h^i^  Stock  at  the  time  they  were  removed 

QoEENSBERR^^    from  thcir  farms.     They  also  maintained,  that 
"^^       as  they  could  not  claim  consequential  damage, 
so  the  executors  could  not  plead  their  having 
got  more  beneficial  leases  in  diminution  of  da- 
mage. 

The  executors  maintained,  that  where  the 
tenant  got  the  same  farm  under  different  con- 
ditions, the  measure  of  the  loss  was  the  value 
of  those  conditions  :  That  when  he  got  a  dif- 
ferent farm,  there  was  to  be  added  a  small  sum 
for  the  inconvenience  of  removal :  That  when 
the  tenant  was  deprived  of  a  farm,  still  he  car- 
ried his  skill,  industry,  capital,  and  stock  with 
him,  and  so  was  not  entitled  to  tenant's  profit,  as 
he  would  draw  this  from  a  new  farm  elsewhere : 
That  where  part  of  the  farm  was  subset,  the  sub- 
rent  was  the  measure  of  the  loss  as  to  that  part. 
They  denied  that  any  loss  had  been  caused  by 
what  was  termed  disturbed  possession,  or  by  the 
sale  of  the  stock,  as  it  must  have  been  sold  at 
the  end  of  the  lease.  But  they  admitted  their 
liability  to  repair  the  actual  loss  /suffered. 

In  most  of  the  cases  witnesses  were  called  on 
both  sides,  who  valued  the  farms  iu  two  ways, 
—  1  stj  By  stating  the  produce  and  deducting  the 
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expence ; — Sd,  By  stating  the  rent  at  which  they 
might  have  been  subset,  and  what  they  con- 
sidered a  fair  profit  for  the  subtenant*  The 
witnesses  difiered  materially  as  to  the  value  of 
the  farms,  and  particularly  as  to  the  value  of  the 
additional  conditions  in  the  new  leases.  The 
witnesses  for  the  pursuers  estimated  these  con- 
ditions as  a  loss  of  from  twenty  to  thirty  per 
cent.,  while  those  for  the  defenders  estimated 
them  at  about  five  or  six  per  cent. 


Dalziel  and 
Othebs 
v: 
The  Execu- 
tors OF  THE 

LATE  Duke  of 

QUEENSBEBBY* 


In  opening  the  second  case,  and  again  in   ^^^^^^^ 
opening  the  fourth,  allusion  was  made  to  what   ^«red.to  >?  «- 

^  ,  planatton,  but 

was  done  in  the  first.  ?ot  as  endcncc, 

ill  another. 

Lord  Chief  Commissioner. — It  is  not  cor-  where  the  parties 
rect  to  allude  to  another  verdict,  or  proceedings 
before  another  jury.  However,  when  what  has 
been  done  by  former  juries  bears  a  strict  relation 
to,  and  simplifies  a  case,  there  is  no  objection  to 
it  being  stated,  but  you  cannot  mention  what  is 
to  have  an  influence  on  the  evidence  to  be  ad- 
duced. 

In  point  of  fact,  we  did  not  decide  that 
where  there  is  a  sublease  the  rent  in  it  was 
not  to  be  taken  as  the  value  ;  but  that  where 
a  new  lease  had  been  granted  at  a  higher  rent, 
that  in  addition  to  the  difference  of  rent  must 
be  added  a  sum  as  tenant's  profit. 


14  CASES  TRIED  IN 


Dec  27, 


Dalztel  and        In  one  of  the  cases  it  was  obiected  that  a 

Others 

V.  statement  of  fact  made  by  the  counsel  for  the 

Tons  oF^THE  defenders  was  not  in  the  answers  to  the  con- 

lateDukeof  descendence. 

QuebnsberrY. 

— '^^^^  Lord  Chief  Commissioner. — A  fact  beins 

Qu.  Whether  a  .      ^,  .  -  i         -i^  . 

party  may  object  m  the  Condescendence  or  answers  makes  it  im* 

to  a  statement  .« ■•      .        •  •      .  .  <•  i       /»  • 

on  the  ground  possible  to  objcct  on  the  ground  or  surprise ; 


if  is^l^Tln^tiir    '^^t  1*  ^8  a  very  different  proposition  to  state, 
Tanswew  r''     that  a  fact  not  being  there  renders  it  surprise* 

It  cannot  be  required  to  aver  every  fact  that  it 
is  necessary  to  prove  to  make  out  the  case. 

Competent  to  A  witncss  who  held  farms  under  new  leases 

ti^of^n^^tote  stated  that  he  considered  80  per  cent,  a  fair 

not^^iSl  ^^^^  of  the  additional  restrictions ;  and  was  ask- 

tions  of  a  lease.  ^^  ^^  ^r^gg  examination,  Whether  he  held  more 

than  one  farm  ?  and  Whether,  by  his  leases,  he 
was  bound  to  residence  ?  To  this  an  objection 
was  taken. 

Lord  Chief  Commissioner.— *It  is  clear 
that  neither  in  chief  nor  on  cross-examination 
can  you  prove  the  contents  of  a  lease.  You 
may  prove  the  practice  of  the  estate,  but  you 
cannot  get  the  conditions  of  particular  leases. 

I  agree  that  you  may  get  at  the  grounds 
of  the  opinion  of  the  witness,  but  you  cannot 
give  evidence  of  the  contents  of  a  writing  ^and 
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The  £xKCir« 

TOaS  OF  THE 
LATE  DCJKE  OF 
QUEXN8BEE&T« 


aoy  part  of  the  contents  got  in  this  way  ought   i>alziel  and 
not  to  go  to  the  jury.  _      v. 

In  this  case  the  witness  is  not  called  to  prove 
the  conditions  in  the  lease^but  to  give  hisopinion 
on  the  change  produced  to  the  tenant  by  the 
different  conditions  of  the  leases  under  the 
Duke  of  Queensberry  and  the  Duke  of  Buc* 
cleugh,  and  the  cross-examination  is  to  try  the 
truth  of  that  opinion.  There  is  nothing  to 
prove  the  conditions  of  either  lease,  but  the 
question  supposes  them  different.  The  hypo* 
Uiesis  is,  that  there  is  a  condition  binding  to  re- 
sidence, and  that  must  be  taken  into  view  in  con« 
sidering  his  testimony. 

In  summing  up  thecases  tothe  juries,  his  Lord* 
ship  said  that  they  ought  to  endeavour  to  6nd  out 
the  loss  suffered  by  the  tenants,  as  the  sum  to  be 
given  was  what  they  lost,  and  not  what  the  land« 
lord  gained :  that  the  loss  having  arisen  with- 
out fault  in  the  persons  who  are  to  repair  it,  no 
more  should  be  given  than  will  repair  the  loss. 
The  sum  iMight  to  be  commensurate  to  the  in- 
jury  suffered,  but  not  more  than  was  suffered* 
That  it  was  di£Bicult  to  ascertain  the  precise  loss, 
and  that  they  must  apply  their  sound  sense  to 
the  evidence,  which,  being  evidence  of  opinion, 
was  more  of  the  nature  of  scientific  evidence 


V, 

The  Execu- 
tors OE  THE 


16  CASES  TRIED  IN  Dec.  27, 

Dalziel  and   than    evidence    of   fact :     That    where    the 

Others 

grounds  of  their  opinions  were  stated  by  the 
witnesses,  the  jury  would  consider  these,  and 
late  Duke  op   orive    such    sum    as    appeared    fair  :     That 

QUEENSBERRY.        ,         ^  ,        ,    .  i  i  •         i 

the  farms  had  been  valued  m  three  ways,—- 15^, 
By  stating  the  estimated  produce,  and  the 
price  at  which   it  would  have  sold   during 
the  past  years,  and  at  which  it  would  probably 
sell  during  the   future  years,  and.  then  de- 
ducting from  this  the  expence  of  cultivation. 
Qd,  By  stating  the  rent  which  a  subtenant 
would  have  given.    3df  By  proving  the  rent 
paid  under  the  new  leases,  and  putting  a  value 
on  the  additional  conditions.    That  in  the  cases 
where  the  two  first  were  proved  the  second  was 
what  appeared  to  him  the  best  and  simplest  way 
of  ascertaining  the  value,  but  that  the  jury  might 
take  either :  That  where  the  tenant  remained 
in  the  farm,  the  difference  of  rent  under  the  old 
and  new  leases,  with  an  allowance  for  the  diffe- 
rence of  the  conditions,  was  probably  the  best 
rule :  That  it  was  impossible  to  hold  the  con- 
ditions of  the  value  stated  by  the  pursuer's  wit- 
nesses :    That  where  the  tenant  was  removed 
from  the  farm,  whether  the  jury  took  the  new 
rent  or  the  estimated  subrent,  they  must  give 
what  they  thought  a  reasonable  sum  as  tenant's 
profit:  That  this  profit  should  not  be  given 
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fbr  the  whole  years  of  the  lease,  but  for  such 
time  as  they  thought  necessary  to  enable  the 
tenant  to  get  another  farm  :  That  if  they  took 
the  estimated  produce,  this  profit  was  included 
in  it :  That  where  the  farm  had  been  subset 
before  the  reduction,  the  subrent  was  the  sum 
to  be  given. 

That  where  the  stock  was  sold,  they  must 
give  what  they  thought  proved  as  the  diffe* 
rence  between  the  sum  for  which  it  sold,  and 
that  for  which  it  would  probably  hav6  sold  at 
the  end  of  the  lease. 

That  there  must  have  been  some  disturbance 
of  the  possession  during  the  dej^ndence  of  the 
reduction,  the  claim  upon  which  ground  waa 
of  the  nature  of  ^solatium. 


17 

Dalztel  amp 

Othebb 

The  Execv 

toes  of  the 

late  doke  09 

queensbeeet. 


Verdict — For  the  pursuers  in  each  case  witfaf 
damages. 

» 

Moncreiffl  M^tloi^,  Hendfir¥in,  Whigham,  for  the  Porsuen* 
Jeffrey,  «7.  A*  Murray,  Cockburn,  and  Cay,  for  the  Defenders. 
(Agents,  F»  §[  J.  ^rodie,  w.  s.  Alex,  Goldity  w.  s.  R»  Wehh^  w.  8< 
Lanuml  ^  Nemton^  w.  s.) 


VOL.  IV. 


B 


18  CASES  TRIED  IN  (Feb.  2,) 

Dalziel  and 
Others 

V.  .1     I         I 

The  Execu- 

TOBS  OF  THE  PRESENT, 

LATE  Duke  OF  _ 

QaEENSBEBRY.  ^"^  "^^  ^°*^^  COMMISSION ERS. 


1826.  -. 

Feb.  2.  \^  Qng  Qf  tijg  cases  first  tried  a  rule  to  show 

A  tenant  depriv-   cause  why  there  should  not  be  a  new  trial  was 
L  entided  to  a     granted ;  and  when  the  rule  came  to  be  discuss- 
^St^and^die   ©d,  the  Lord  Chief  Commissioner  observed^ 
^^^Jmw^*      tl^at  it  had  been  applied  for  on  the  grounds, 
Sr^'s^hTSJSr   *h**  i'  ^^  "^*  competent  to  give  tenants  pro- 
^theT°  ^^^"^   ^'^  ^  *^*'  ^^®  ^^  several  tenants  having  re- 
mained in  the  farm,  the  damages  as  to  him  had 
been  improperly  assessed  along  with  the  others ; 
and  that,  as  no  sale  of  the  stock  had  been  prov- 
ed, damages  on  that  account  ought  not  to  have 
been  given. 

That  as  to  the  two  last,  they  were  matters 
in  which  the  verdict  might  be  corrected  by 
the  Court  without  the  expense  of  another  trial : 
That  the  counsel  should  therefore  confine  their 
observations  to  the  illegality  of  tenant's  profit, 
as  being  consequential  loss. 

Moncreiffi,  for  the  pursuers,  said,  That  it 
was  impossible  to  go  into  the  peculiar  circum- 
stances of  the  individuals  interested  in  the  lease 
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in  this  case,  as  there  was  no  division  of  capital,    Dalziel  akd 

*      .  Othebs 

but  the  father  and  sons  had  one  stock.     It  is  v. 

said  the  sum  given  includes  tenants'  profit ;  but    tors  of  the 
evidence  was  given  in  two  forms,  and  even  if  ot«J!»!f  ^J 

^  '  I^UBENSBERRY. 

the  jury  took  the  subrent,  the  sum  given  is  ^^-^^-^^ 
not  equal  to  the  average  we  proved  without  in- 
cluding tenants'  profit.  But  it  is  said  the  di-> 
rection  by  the  Court  was  contrary  to  law. 
There  was  no  direction  in  law,  but  observation 
on  the  evidence,  and  what  was  said  was  correct. 
The  question  is,  whether  we  lost  tenants'  profit  ? 
and  we  proved  it.  There  might  have  been  a 
question  of  law,  but  they  have  not  put  them- 
selves in  a  situation  to  maintain  it,  as  they  have 
not  proved  that  the  tenants  were  making  profit 
on  their  stock  and  labour  elsewhere;  We  are 
claiming  direct  damage,  and  they  wish  to  cut  it 
down  by  consequential  benefits. 

Jeffrey. — The  main  question  is  on  the  misdi-  i826. 
rection  or  misconception  of  principle  in  the  di-  ^^^'  ^ 
rection  given.  There  is  some  di£Sculty  from 
the  use  of  the  terms  tenants'  profit,  as  subrent 
is  tenants'  profit ;  but  what  we  complain  of  is, 
that  while  the  tenant  was  not  deprived  of  his 
skill,  capital,  and  industry,  he  has  been  found 
entitled  to  the  profit  of  these. 

Lord  Gillies.— Was  there  any  cUctum  by 


20 


CASES  TRIED  IN 


(Feb.  3,) 


DaLZIEL   A.ND 

Others 

V. 

The  KxEctT- 

T0B8  OF  THE 

LATE  Duke  of 

QUEENSBBRRY. 


which  such  a  doctrine  was  laid  down,  as  ihat  the 
sum  should  be  given  for  the  whole  period  of 
the  lease  ? 

Lord  Chief  Commissioner*— I  adopted 
the  term  tenants'  profit,  as  that  expression  had 
been  used  at  the  Bar ;  but  my  direction  was  to 
consider  what  was  the  loss  in  the  particular 


Karnes,  Pr. 
Eq.  70.  415, 
426. 


Rae  V.  Mflne, 
June  20,  1750. 
Kflk.  491. 
Mor.  13989. 
Puncheon,  v. 
creditors  oif 
Hug,  Mar. 
17, 1790. 
Mor.  1399a 
Pateison  v, 
Blair,  Mar.  2. 
Rep.  177. 
Soott  V.  shep- 
herd, 2.  W. 
Black,  892. 


Jeffrey. — The  direction,  we  conceive,  was, 
that  there  was  a  surplus  rent  to  be  multiplied 
by  the  mimber  of  years,  and  that  there  was  an 
«dditior»l  pn)iit  wLfa  the  jury  wei«  to  esti- 
mate,  and  also  multiply  by  the  number  of  years. 
1st,  Where  there  is  no  culpa  and  no  damage 
sustained,  then  there  can  be  no  reparation.  S  J, 
What  is  given  here  is  clearly  consequential  da* 
mage,  i.  e.  the  damage  is  a  consequence  of  the 
loss,  and  not  of  the  act  done ;  it  follows  casual* 
ly,  and  from  the  peculiar  situation  of  the  party, 
and  is  not  the  natural  loss  which  would  have 
happened  to  any  one. 

Lord  Chief  Commissioner. — As  this  is  a 
motion  founded  on  my  direction,  I  wish  the 
other  Judges  to  deliver  thwt  opinions  first  on 
the  general  point ;  but  on  the  special  circum* 
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Stances,  (which  his  Lordship  mentioned,)  I  wish   Dalziel  and 
to  observe  that  they  must  have  been  in  the  v. 

view  of  the  parties  before  the  verdict  was  re-  xqb^s  of  the 
corded;  and  that,  when  they  are  attended  to,  ^^l^^l^^^J 
the  sum  alleged  to  be  improperly  given  is  so 
small,  that  it  would  not  be  advisable  for  the 
Court  to  gra^t  a  new  trial  on  account  of  them. 
If,  however,  they  are  insisted  on  the  Court 
must  decide  on  them,  but  with  such  parties  I 
should  think  it  advisable  to  wave  them. 

Lord  Gillies. — This  is  a  case  in  which 
there  is  a  dause  of  absolute  warrandice  in  the 
lease,  and  therefore  the  English  case  referred 
to  does  not  apply,  there  being  jhere  no  fraud. 
This  is  a  case  in  which  damages  have  been 
found  due,  and  the  Jury  had  merely  to  fix  the 
amount ;  and  to  enable  them  to  do  so,  evidence 
was  laid  before  them  of  the  value  of  the  faroi, 
and  of  the  surplus  rent  which  might  be  got  for 
it.  Had  the  Court  told  the  jury,  that,  if  they 
gave  the  value  of  the  farm,  they  must  not  take 
the  profit  into  consideration,  that  might  have 
been  a  direction  in  law.  But  it  was  on  the 
other  view  of  the  case  that  the  observation  was 
made,  and  I  doubt  if  it  was  a  direction  in  law. 
If,  however,  it  was  a  direction  in  law,  the  jury 
were  bound  to  take  it,  and  I  am  satis£bd  the 
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Dalziel  and   direction  was  right-     Indeed,  if  it  is  held  to  be 

V.  wrong,  the  clause  of  warrandice  has  no  mean* 

TORS  OP  THE    ing>  and  to  prove  the  direction  wrong,  it  would 

ChJM^sBEBB^v!   ^  necessary  to  prove  that  a  tenant  who  holds  a 

farm  at  a  full  rent  suffers  no  loss  by  being  de- 
prived of  it.  It  is  said  his  capital,  &c.  remains, 
but  then  the  means  of  employing  it  are  taken 
away.  The  period  for  which  the  profit  is  to  be 
given  is  no  doubt  most  material ;  but  if  he  is 
deprived  of  his  £irm  for  one  year,  I  should 
think  him  entitled  to  the  whole  profit ;  if  for 
two,  it  may  be  doubtful;  if  for  three,  more 
doubtful ;  and  if  for  fifty,  there  is  no  doubt  he 
would  not  be  entitled  to  the  whole.  But  the 
direction  by  the  Court  was  merely  that  the  ju- 
ry were  to  consider  this }  and  there  is  no  doubt 
that  it  was  entirely  and  exclusively  for  their 
consideration,  and  they  might  either  give  a 
slump  sum,  or  4  smaller  sum,  for  so  many  years, 
according  to  the  probability  of  the  tenant  get* 
ting  a  farm,  which  depends  on  a  great  variety 
of  circumstances. 

But  it  is  said  this  damage  is  consequential, 
and  the  Court  ought  to  have  directed  them  not 
to  give  any.  The  ai^ument,  it  appears  to  me, 
should  have  been,  that  the  Court  should  have 
directed  it  to  be  given  for  a  limited  period  ;  for 
had  they  directed  them  to  throw  it  out  of  view, 
the  direction  would  certainly  have  been  wrong. 
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As  to  the.  transfer  of  stock  I  have  no  doubt 
there  was  sufficient  circumstantial  evidence} 
and  though  it  is  said  the  shares  of  the  different 
members  of  the  family  may  have  been  different, 
the  presumption  of  the  law  is,  that  they  were 
equal. 

Lord  Cringletie. — I  most  heartily  concur. 


Dalziel  and 

OtH£B» 

V, 

The  Exbcu- 
tors  of  thb 
LATE  Duke  of 

QUEENSBEKRY. 


Lord  Mackenzie. — I  am  of  the  same  opi- 
nion. If  the  direction  had  been  that  the  jury 
were  to  take  the  whole  of  the  profit,  and  mul- 
tiply it  by  the  whole  years  of  the  lease,  I 
think  the  direction  would  have  been  wrong. 
But  the  direction  was  only  that  the  jury  were 
to  take  the  tenants'  profit  into  consideration, 
and  though  this  may  be  law  I  think  it  was 
right.  It  would  not  be  consistent  with  rea- 
son that  he  should  not  get  something  for  the 
loss  he  suffered. 


.  Lord  Fitmilly.—- I  concur  in  the  opinions 
delivered.  I  am  at  a  loss  to  see  that  a  direc- 
tion in  law  was  given,  as  it  seems  to  me  to  be 
observation  on  the  evidence.  The  case  of  Pun- 
cheon has  been  referred  to,  which  seems  to  me 
analogous.  In  that  case  the  Lord  Ordinary 
gave  the  whole  sum  claimed,  but  the  Court  re- 
mitted to  him  to  ascertain  the  loss.     Is  not 


Dalztel  and 
Othebs 

V. 

The  Execu- 
tors OF  THE 
LATE  Duke  of 

QUEENSBERRY. 
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that  what  was  done  here  ?  Yonr  Lordship  did 
not  direct  the  jury  lo  throw  taianis'  profit 
out  of  view,  or  to  give  it  for  the  whole  years 
x>f  the  lease,  either  of  which  might  have  been 
dbjected  to.  I  agree  that  the  period  for  which 
it  should  be  given  may  vary  in  different  cases. 
On  the  wholci  I  think  it  was  not  a  direction 
in  law,  but  that  if  it  was  it  was  right. 


XjORD  Chief  Commissioner.^— I  am  happy 
to  find  that  I  did  not  give  any  direction  as  to 
the  number  of  years,  and  in  this  case  the  direc* 
tion  is  better  ascertained  than  in  many  others, 
because  when  the  thing  was  questioned  Iwirote 
it  down  and  read  it  to  the  jury. 

Whether  tenants*  profit  is  to  be  given  is 
not  a  direction  in  law,  but  advice  oki  the  evi- 
dence, axid  the  anxiety  I  feel  is»  that  too  remote 
damages  should  not  be  given,  but  that  all  that 
are  not  too  remote  should  be  given.  It  is  said 
that  in  this  case  the  damage  was  toovt^mote  ; 
but  I  contendthatwhena  tenant  is  turned  mit 
of  possession  the  loss  of  profit  on  Us  capital 
and  skill  till  he  gets  another  farm  is  clear  and 
immediate,  and  that  the  proper  direction  to  be 
given  is  to  point  out  the  principle,  and  to  state 
that,  on  considering  the  whole  evidence,  the 
jury  must  give  the  tenant  what  he  has  lost,  and 
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no  more.  HainaQ  ingenuity  cannot  strike  the 
exact  sum,  but  the  best  way  of  getting  at  it  is 
by  balancing  the  opinions  of  intelligent  witnes* 
ses  publicly  examined  before  a  jury.  If  any 
principles  of  law  are  laid  down  in  cases  of  this 
sort,  they  ought  to  be  questioned  at  the  time, 
and  a  bill  of  exceptions  tendered*  After  a  few 
of  this  great  class  of  cases  have  been  tried,  prin- 
ciples will  be  established  which  will  enable  the 
parties  to  classify  the  remainder,  and  to  settle 
them  privately.  In  the  present  case,  what  I 
stated  was  advice  to  the  jury,  not  direction  in 
law. 

The  rule  was  discharged,  subject  to  the  cor- 
rection of  an  error  in  the  verdict. 


ROJIOSKS 

V. 
HaRT£T. 


I  RESENT, 
THE  LORD  CHIEF  C0MMIS8I0KER. 


mm^ 


KoDGERs  V.  Harvey. 


182& 
Jon.  13. 


An  action  of  declarator  to  have  it  found  that  'Pom^  **»'  * 

,  public  footpath 

a  public  road  or  footpath  existed  along  the  existed  for  fort^r 

north  bank  of  the  river  Clyde  from  the  city  of  w^sT'*  "^ 
Glasgow  to  the  village  of  Carmyle. 
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R0BOER6  Defence. — There  is  no  title  or  interest  to 
Hailtey:;  pursue,  as  a  popular  action  is  incompetent.  The 
averments  of  possession  in  the  summons  are  ir- 
relevanti  as  they  only  amount  to  trespasses. 


ISSUE. 


« 


« 

CI 


Whetheri  for  forty  years  and  upwards, 
prior  to  the  months  of  March,  April,  or  May 

**  1822,  there  existed  a  public  foot-path  or 
foot*road  along  the  right  bank  of  the  river 
Clyde,  from  the  city  of  Glasgow,  from  the 
place  called  the  Green  to  the  village  of  Car* 

<*  myle,  situated  on  the  said  bank  of  the  said 

"  river  ?"  ' 

Penny  opened  the  case  for  the  pursuers, 
and  stated,  that  he  would  prove  immemorial 
possession  of  the  path,  and  that  other  proprietors, 
when  inclosing  their  ground,  ordered  the  path 
to  be  left  open. 

Moncreiff,  for  the  defender,  said,  That,  by  the 
titles  of  the  defender,  his  property  was  bound- 
ed by  the  river,  not  by  any  public  road,  and 
there  was  no  mention  of  any  servitude.  The 
defender  built  walls  cross  this  alleged  road, 
which  stood  unchallenged  for  a  year,  till  they 
were  demolished  by  a  mob.  Had  this  been  a 
public  road  the  Justices  of  Peace  would  have 
stopped  the  building. 
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At  first  the  pursuers  claimed  a  servitude  of      Rodoebb 
strolling  over  a  part  of  the  property,  but  this      Harvet. 
being  decided  against  them,  they  now  claim  a      '-•^^^■*^ 
public  defined  road  from  Glasgow  to  Carmyle, 
that  is,  a  road  from  one  public  place  to  another. 
There  is  no  question  here,  as  in  Smith's  case,  as   stair  b.  ir.  1 7» 
to  a  private  road.     As  they  have  no  title,  they   Knowies,  3. 
must  prove  peaceable  and  unmterrupted  posses- 
sion for  forty  years ;  but  we  shall  prove  nume- 
rous and  various  interruptions.     The  distance 
by  this  alleged  road  is  seven  miles,  and  by  the  di- 
rect road  only  four  and  a-half,  so  that  this  could 
not  be  used  for  the  purpose  of  communication. 
The  evidence  for  the  pursuer  is  questionable, 
as  the  witnesses  are  inhabitants  of  the  places 
said  to  be  interested  in  the  road. 

A  surveyor  was  called  to  produce  a  plan. 
Jeffrey  objects.  It  was  not  produced  eight 
days  ago. 

Lord  Chief  Commissioner.-— The  act  of 
sederunt  makes  it  admissible ;  but  the  tighter 
the  rule  is  drawn  the  better. 

Jfe/frey.— The  case  is  now  limited  to  the 
point  in  issue,  whatever  may  be  in  the  summons. 
It  is  said  a  public  road  must  connect  public 
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R0DGER8  places,  and  this  does  so.  It  cpnnectsthe  extreme 
Harvey.  points,  and  a  number  of  intermediate  points  ; 
^"^  and  though  it  may  not  be  the  shortest  road  be- 
tween the  extreme  points,  it  is  between,  the  in- 
termediate ones.  The  question  turns  on  the 
interruptions,  but  proof  of  occasional  interrup- 
tions is  not  sufficient  to  take  away  a  road  which 
has  existed  for  time  immemorial.  A  mere 
threat  is  no  interruptioA, — it  must  beefiectual, 
or  by  some  legal  process.  There  was  no  such  inter- 
ruption from  1760  to  1822,  and  though  a  hun- 
dred had  been  stopped,  thousands  passed.  In 
the  case  of  Knowles  the  possession  was  very  li- 
mited. It  is  said  the  witnesses  were  interested, 
but  every  person  is  interested  in  a  public  road* 

Lord  Chief  Commissioner. — This,  like 
every  other  ca$e,  is  to  be  tried  without  excita- 
tion. It  is  a  dry  question  of  whether  the  pursu- 
er  has  made  out  the  issue,  and  the  Court  of 
Session  will  then  decide  the  rights  of  the  parties. 

The  words  of  the  issue  are  important,  as  the 
question  is.  Whether  there  was  a  public  foot- 
path? and  not  whether  it  was  the  path  now  exist- 
ing, or  whether  this  was  the  only  path,  but  whe- 
ther there  was  a  path  by  means  of  which  you 
might  go  from  Glasgow  to Carmyle,— amode  by 
which  the  king's  subjects  may  travel  from  the  one 
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to  the  other  ?    The  law  of  public  road  is,  that      Rodgkrb 

thej  must  be  from  one  public  place  to  another.       harVey. 

In  proving  his  case,  the  pursuer  may  make  such 

stops  as  he  chooses,  but  you  must  be  satisfied 

that  the  proof  extends  the  whole  distance  before 

you  can  make  a  return  for  him.     There  is  con-^ 

trariety  of  evidence  which  you  must  reconcile ; 

bat  the  case  of  the  defender  is  not  inconsistent 

with  the  idea  of  a  road  if  the  pursuer  has  made 

it  out. 

If  the  pursuer  has  made  out  that  a  road  exist- 
ed for  forty  years,  then  the  right  to  use  it  may 
be  taken  away  by  a  decree  of  a  court,  or  it  m^j 
be  ddeated  hy  an  interruption  which  has  been 
acqiiiesced  hn. 

The  pursuer  has  proved  diil^rent  parts  of  the 
road  to  have  been  used,  and  that  in  some  of 
them,  when  the  lands  were  enclosed,  styles  were 
left.  It  was  unnecessarf,  where  styles  were  }ei*t, 
to  prove  any  person  passing ;  nor  is  it  necessary 
that  any  one  should  have  gone  the  whole  way 
from  Glasgow  to  Carmyle,  provided  the  dif- 
ferent portions  make  up  the  whole.  The 
evidence  is,  that  the  proprietors  defended 
their  property  as  far  as  they  could  without 
interrupting  the  road ;  and  where  a  public 
right  is  established  over  private  property, 
when  it  has  been  devoted  to  the  use  of  the  pub- 
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Harfey. 


lie,  it  requires  very  strong  proof  to  defeat  it. 
Some  of  the  witnesses  for  the  defender  speak  to 
barricados  near  the  river,  which  could  not  be 
passed,  but  others  state  that  openings  were  left 
at  a  different  place.  If  you  think  the  witnesses 
for  the  defender  mistaken,  then  there  is  no  con- 
flicting evidence,  but  if  not,  then  you  have  to 
reconcile  the  contrary  evidence. 
^  If  the  public  had  been  excluded  for  forty 
years,  this  no  doubt  would  have  taken  away 
their  right ;  but  if  you  think  the  interruption 
not  sufficient,  then  you  will  find  for  the  pur« 
suer.  The  proof  as  to  the  utility  of  the  road, 
and  of  it  being  nearly  double  the  distance,  is  m- 
dentia  rei,  and  is  proper  for  your  consideration, 
but  it  is  only  a  presumption  against  it  being  a 
road. 


Verdict—**  For  the  pursuers.*' 


FEESXNT, 
I.O&DI  CBlXr  COMMISSIOITEB,  GILLIES,  AlTD  CAIKe&XTlX. 


1826. 
Feb.  2. 


Skene  moved  for  a  rule  to  show  cause  why 
ciicumstaDcesin   a  uew  trial  should  not  be  granted,  on  the  ground 

which  the  Coart  o  y  t> 

granted  a  rule  to 

•how   cause,  at  the  same  time  ezpresnng  a  doubt  whether  they  would  grant  a  new  trial. 
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that  the  claim  here  was  made  by  the  pursuers      Rodoers 
as  cuivis  e  populo^  and  that  they  were  bound      Haryey. 

to  prove,  but  had  failed  in  proving,  forty  years  '''— ^v^*-' 

peaceable  and  undisturbed  possession,  1 617,  c.  d.  of  Roxburgh 

12.     Stair  B.  2,  T.  7,  §  2  and  10,  and  B.  2,  l^Z^X"^ 

T.  12,  S  11.     There  is  here  no  evidence  of  mw!  10m. 

any  one  going  from  Glasgow  to  Carmyle,  and  oTBibS,;L^J£^ 

there  is  proof  of  interruption.  JJ*^  ^ul^]^" 


Lord  Chief  Commissioner*— There  are 
many  reasons  for  granting  a  rule  that  may  not 
apply  to  granting  a  new  trial.  In  this  case, 
as  the  subject  here  is  important,  and  the  party 
if  he  fails  must  pay  the  costs,  the  Court  is  dis- 
posed to  grant  the  rule  without  hearing  more. 

It  was  suggested,  that,  if  Mr  Skene  had  any 
other  point,  he  ought  now  to  state  it. 

Skene.— We  also  contend  that  the  question. 
Whether  the  public  acquiesced  in  the  interrup* 
tidn  ?  ought  not  to  have  been  submitted  to  the 
jury,  as  the  question  here  was,  Whether  they 
had  acquired  a  road  ?  and  not  whether  they  had 
lost  an  admitted  right  of  road. 

Lord  Chief  Commissioner.-^— No  objec- 
tion was  taken  to  the  law  at  the  time.  Ac- 
cording to  my  recollection  my  statement  was, 
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that  there  was  evidence  that  a  road  existed  long 
before  forty  years,  and  that  being  the  nature  of 
the  evidence,  the  question  turned  on  the  inter- 
ruptions ;  that  if  these  were  made,  and  not  ob-' 
jected  to  by  the  public,  then  the  right  previa 
ously  existing  might  be  defeated ;  but  that,  if 
the  interruptions  were  resisted  at  the  time,  or 
within  a  legal  timet  then  the  right  of  the  pub- 
lic remained  entire. 


Skene.-^We  object  to  this  law. 


»a»w«ti 


PRESENT, 
FOUR  LORDS  COMMISSIONERS—LORD  PITMXLLT  ABSENT. 


1826. 
March  1. 


When  a  rule  to 
diow  cause  is 
granted  the 
Court  must  hear 
counsel  in  sup. 
port  of  it,  h&ore 
reAising  the  new 
trial. 


Lord  Chief  CoMMissiOKJSE-^ThQ  former 
act  of  sederunt  required  that  the  report  of 
the  trial  should  be  re&d  in  Court,  but  that 
being  repealed,  and  thefe  being  nothing  of  it 
in  the  act  of  Parliament,  and  the  object  being 
to  follow  that  course  which  will  make  th^  sub* 
ject  best  understood,  I  shall  not  now  occupy 
time  by  reading  the  evidence,  as  the  Judges 
have  read  it. 

This  motion  is  rested  partly  on  the  ground 
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of  misdirection,  but  I  am  not  aware  of  the  na-  Rodoerb 
ture  of  it.  I  referred  to  the  evidence  of  a  road  HarVxt. 
prior  to  forty  years  ago,  and  of  the  subsequent 
interruptions,  and  left  it  to  the  jury  on  the  evi- 
dence, who  returned  a  verdict  perfectly  satis- 
fiictory. 

Lord  Gillies  suggested  that  there  was  no  ne- 
cessity for  hearing  Mr  Jefl&ey  against  the  rule, 
as  the  Court  were  satisfied  on  the  evidence ; 
but  the  Lord  Chief  Commissioner  said  they 
must  hear  Mr  Moncreiff  in  support  of  the  rule, 
and  therefore  Mr  Jeffrey  had  better  state  short-  ' 
ly  his  reasons  against  a  new  trial 

Jeffrey  * — It  is  said  the^evidence  was  of  idle 
people  strolling  on  the  bank  of  the  river ;  but 
in  addition,  it  was  proved  to  be  a  road  to  fords 
and  ferries,  and  the  road  being  established  be- 
yond all  memory,  one  or  ten  people  being  stop- 
ped is  no  interruption  of  all  the  others  who 
used  it.  The  putting  up  of  styles  defeats  the 
interruptions,  and  the  authorities  referred  to 
confirm  our  case. 

Moncreiffl— In  our  titles  the  river  is  the 
boundary,  and  the  wall  built  by  the  defender 
stood  for  a  year.  The  pursuers  have  no  titles, 
and  having  no  title,  they  must  prove  continued, 

VOL.  IV.  c 
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RoDOERs  uninterrupted,  and  peaceable  possession  for  for- 
Harvey.  ty  years  of  a  road  from  one  public  place  to  ano- 
ther ;  but  this  was  u$ed  only  for  health  and  re- 
creation, and  the  evidence  is  cut  down  by  the 
evidence  for  the  defender.  This  is  not  a  case 
where  a  right  of  road  was  established  which  is 
to  be  taken  away  by  interruptions.  The  pur- 
suers must  prove  peaceable  possession  during 
forty  years,  and  have  failed  in  this. 

Lord  Chief  Commissioner. — There  is  no 
decided  case  on  the  question,  but  from  the  books 
I  think  the  doctrine  is  supported  in  principle. 

There  may  be  a  case  where  it  is  competent 
to  apply  for  a  new  trial  without  any  direction 
having  been  given  by  the  Judge— a  case  may 

port  the  action.  In  this  case  I  stated  what  I 
considered  to  constitute  a  public  way,  and  that 
the  jury  were  to  consider  whether  the  evidence 
established  an  immemorial  way ;  and  that  where 
the  road  or  way  was  immemorial  the  interrup- 
tions must  be  effectual. 

Moncre^.— If  it  was  that  the  interruption 
must  be  effectual  at  all  times,  we  may  not  have, 
proved  it ;  but  we  cannot  admit  the  statement 
on  the  other  side,  that  interruption  of  an  indi- 
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vidual  is  no  interruption  of  the  public.  If  I  in- 
terrupt a  single  person  it  proves  that  the  pur- 
suers had  not  the  peaceable  possession  necessa- 
ry to  acquire  such  a  right. 

The  verdict  is  contrary  to  evidence  in  the  li- 
teral  sense,  and  it  is  contrary  to  law,  because  I 
proved  interruptions  which  are  incompatible 
with  peaceable  possession.  Successficl  inter** 
niption  is  not  necessary. 


R0DGEA8 

Harvey.' 


Lord  Chief  Commissioner. — From  the 
importance  of  the  case,  the  Court  will  take 
time  to  consider. 


Lord  Chief  Commissioner.  *— After  stat- 
ing the  evidence  of  styles  his  Lordship  said, 
the  next  question  was,  Whether  a  prescriptive 
road  was  established  ?  No  doubt  there  was  im- 
portant evidence  on  this,  which  carried  it  back 
beyond  memory,  and  there  were  witnesses  who 
traced  it  back  about  fifty-six  years,  and  there 
was  nothing  to  detract  from  the  presumption 
of  its  existing  prior  to  the  memory  of  those 
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When  a  public 
road  is  proved  to 
have  existed  for 
forty  years,  it 
must  have  been 
effectually  inter- 
rupted to  cut  off 
the  right  of  the 
public. 


*  Being  employed  out  of  Courts  I  was  not  present  during 
the  whole  time  his  Lordship  was  delivering  his  opinion. 
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RoDGERs  witnesses.  The  evidence  was  as  far  back  as 
Harvey,  testimony  could  go,  and  there  being  no  tradi- 
'  tionary  evidence  to  contradict  this,  or  raise  a 
presumption  against  it>  I  left  it  to  the  jury  to 
consider  whether  this  was  peaceable  possession, 
and  stated  that  possession  might  be  necessary 
to  establish  the  right  in  the  public  or  the  Crown. 
In  this  state  it  remained  till  between  1782 
and  1796 ;  and  if  evidence  is  brought  as  long 
as  human  memory  can  go,  and  there  is  no  evi- 
dence or  tradition  to  the  contrary,  it  is  a  fair 
question  for  the  jury  whether  there  is  an  im- 
memorial right  of  way. 

Next  as  to  the  interruptions,  I  gave  it  as  my 
opinion  that  the  interruptions  must  be  effectual, 
that  the  party  must  possess  his  property  for 
forty  years  independent  of  the  right  of  way, 
and  it  does  not  appear  that  there  was  here  any 
interruption  to  defeat  the  prior  right  of  the 
public. 

So  far  as  I  can  find  from  the  books,  though 
there  is  very  little  on  the  subject,  the  right  of 
highway  is  in  the  Crown  for  the  benefit  of  the 
subject,  and  that  it  is  the  same  in  the  greatest 
high-way  and  most  insignificant  foot-path.  The 
way  to  establish  either  is  by  proving  that  they 
have  been  immemorially  used  by  the  subjects  as 
a  way.     How  is  the  king  to  be  deprived  of  this 
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but  by  a  contrary  right  established  in  an  indi-  Rodobbs 
vidual,  by  his  having  interrupted  it  for  the  pe-  Harvet. 
riod  of  prescription.  But  it  is  not  necessary  for 
us  to  say  what  is  proved,  but  merely  that  there 
was  a  case  for  the  jury — that  there  was  evi- 
dence, and  that  it  was  left  to  the  jury — ^that 
there  was  contrary  evidence,  and  that  they  came 
to  the  conclusion  that  the  tvay  was  established, 
-^and  that  there  is  no  ground  to  induce  the 
Court  to  set  aside  the  verdict. 

Lord  Gillies.-— This  is  substantially  an  ap- 
plication on  the  ground  of  the  verdict  being  con- 
trary to  evidei^ce.  At  the  time  the  rule  was 
granted,  I  thought  there  had  been  a  direction 
given  in  point  of  law,  but  when  I  found  it  had 
been  left  to  the  jury,  I  thought  it  had  been 
properly  left,  and  that  the  jury  had  come  to  the 
right  conclusion. 

There  is  no  doubt  that  the  same  rule  applies 
to  common-ways  and  footpaths,  and  here  the 
question  is,  Whether  the  public  has  acquired  the 
right  ?  The  question  turns  on  usage,  and  I 
have  seldom  seen  so  strong  a  proof  on  that  sub- 
ject. 

As  to  interruptions,  it  was  said  that  so  and 
so  was  proved,  but  that  was  foi'  the  jury.  The 
road  may  have  been  interrupted  one  day  and 
open  the  next. 
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R0DOLR8  Lord   Cringletie. — I  thought  the  road 

Harvey.  established  for  more  than  forty  years ;  and  in  ab- 
sence of  proof  to  the  contrary,  we  must  suppose 
that  it  existed  immemorially.  There  was  no 
evidence  as  to  interruptions  more  than  about 
thirty  years  ago,  and  there  being  conflicting 
evidence  on  the  subject,  who  was  to  judge  of 
ihat  but  the  jury  ?  It  was  within  their  pro- 
vince, and  we  are  not  to  overhaul  their  proceed- 
ing, or  set  aside  their  verdict,  unless  it  is  very 
much  against  evidence,  and  in  this  case,  had  I 
been  to  judge  of  it,  I  would  have  come  to  the 
same  conclusion.  The  interruptions  were  of 
persons  who  left  the  water  side  and  trespassed 
on  the  grounds. 

Lord  Mackenzie. — I  am  of  the  same  opi- 
nion, and,  looking  to  the  issue»  I  doubt  if  im- 
memorial possession  was  necessary,  as  the  ques- 
tion is  merely  as  to  the  possession  of  a  road  for 
forty  years.  The  law  is  important,  but  a  party 
having  a  title  that  does  not  mention  the  r6ad  is 
not  exclusive  of  the  road.  The  question  arises 
of  road  or  no  road,  and  is  not  properly  a  ques- 
tion of  prescription ;  but  I  do  not  go  on  this. 
And  if  the  question  were,  whether  there  were 
forty  years  uninterrupted  possession,  I  could 
not  say  the  verdict  was  wrong.  The  jury  might 
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have  thought  there  was  evidence  of  forty  years      Roboeiis 
peaceable  possession  prior  to  the  interruption.        Harvet* 

Moncreiffl — We  mean  to  except  to  the  doc-  when  the  coim 

trine  laid  down,  that  the  interruption  must  be  triaiit^mcom- 

effectual^  and  that  it  is  too  late  unless  it  took  toi^  ^tod?y 

place  forty  years  ago.  5!idS!lnI^«ie. 

Jeffrey ^It  is  incompetent  to  except  to  the  "S^^^^ 

opinion  of  an  individual  Judge. 

Lord  Chief  Commissioner. — The  verdict 
establishes  that  there  was  an  immemorial  road, 
and  after  the  right  is  established  there  is  no 
proof  of  interruption  to  shake  that  right. 

Lord  Gillies. — There  may  be  various  and 
separate  grounds  on  which  individual  Judges 
found  their  opim'ons  i  but  the  question  is. 
Whether  the  judgment  sustaining  the  verdict  is 
contrary  to  law  ?  My  opinion  was,  that  the 
evidence  was  properly  left  to  the  jury,  and  that 
they  gave  the  proper  decision. 

Lord  Chief  Commissioner. — I  trust  it  will 
be  attended  to  that  no  exception  was  taken  at 
the  trial.  It  is  the  duty  of  a  Judge  to  direct 
the  jury  in  point  of  law }  and  we  must  attend 
to  how  far  it  is  competent  under  the  17th  sec-   ^^^  ^"'  ^  ^' 
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Davidson 

V. 
DUNBAB. 


tion  for  the  party  to  except  mm,  when  none 
was  taken  at  the  trial.  The .  act  ties  it  down 
to  the  direction  given  to  the  jury.  It  would 
be  the  wildest  work  were  we  to  allow  an  excep- 
tion to  be  taken  to  the  opinion  of  a  Judge* 
who  takes  wider  ground  than  is  necessary*  * 


Jeffrey  aiid  Penny,  for  the  Pursuenu 

Moncreiff',  Cockbum,  and  Skene,  for  the  Defender. 

(Agents,  John  Binet^  8. 8.  c,  and  MacmXUan  ^  Grant.) 


PRESENT, 
I.0RD8  CBIZF  COMMI88IONE&,  PITMILLY,  AND  MACKENZIE. 
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Davidson  v.  Dunbar. 


Damages  to  a 
tenant  against 
his  landlord  for 
detaining  certain 
goods  on  the 
farm,  &c  but 
for  the  defender 
on  other  points. 


An  action  of  damages  by  a  tenant  ejected 
from  a  &rm  against  his  landlord  for  detaining 
his  property  on  the  farm ;  seizing  and  detain- 
ing his  horse  and  cart  when  sent  to  carry  off 
the  property ;  and  for  obtaining  his  incarcera- 
tion as  guilty  of  theft. 


^  N.  B.*-A  bill  of  exeeptioDB  was  tendered  to  the  law  laid 
down  at  the  trials  but  the  exception  was  disallowed^  and  the 
law  confirmed  by  the  Second  Division  of  the  Court  of  Ses- 
non^^-See  Fac.  Coll.  lOth  July  1887. 
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Defence. — ^Thc  pursuer  was  I^ally  eject*     Davidson 
ed  from  his  farm»  and  left  nothing  to  which  he       Dunbar. 
was  entitled  as  an  outgoing  tenant.     The  pro-     ^^'■•^^^■^ 
oeedings  against  his  person  were  taken  optima 
fide^  for  the  purpose  of  cheddng  what  the  de- 
fender considered  a  theft. 

Jeffrey  opened  the  case  for  the  pursuer, 

and  stated  the  £Eicts,  and  that  this  was  a  most 

— . 

oppressive  case. 

The  first  witnesa  catted  for  the  pnrsuer  was  in  »  q^ertion  m 

*^  to  thedamage 

asked,  on  cross-examination,  whether  he  eject-  done  to  a  tenant 

by  detention  of 

ed  tibe  pursue  the  first  time  he  went  for  the  hu  crop,  &c 

competent  to 
purpose.  prove  that  the 

Jeffrey  objects.  This  is  an  attempt  to  load   thrmessenger 
a  civfl  caise  with  pr^udice  from  the  violence  of  ^^^^^^ 
the  pursuer.    This  is  irrelevant  to  the  ques- 
tion at  issue. 

Monereiffl — I  am  not  bound  to  state  how  it 
is  material ;  and  the  objection  to  this  is  a  good 
commentary  on  the  opening  asito  the  ejection. 

Lord  Chief  Commissioner.— It  is  impos- 
dble  for  the  Court  to  stop  this.  If  the  issue 
had  been  confined  to  the  detention  of  the  pro- 
p^ly,  it  might  be  irrelevant ;  but  here  there 
are  six  issues,  and  the  pursuer  must  be  open  to 
examination  on  every  part  of  the  case. 
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Davidson  MoHcreiff,  foT  the  defender.— -I  admit  that 

Dunbar,  -  illegal  proceedings  by  the  pursuer  ynSl  not  jus- 
tify them  on  the  part  of  the  defender ;  but  if 
the  proceedings  by  the  pursuer  are  the  founda- 
tion of  those  by  the  defender,  and  were  laid  as 
a  ground  for  seeking  revenge,  the  case  is  di£fe« 
rent.  For  part  of  the  property  claimed  we 
'  are  now  ready  to  account ;  but  this  is  not  the 
proper  form  of  action,  and  the  pursuer  had  no 
right  to  take  it  by  force.  With  r^ard  to  the 
apprehension  of  the  pursuer  the  application 
was  regular,  and  the  statem^its  true.  There 
is  much  doubt  whether  this  was  theft  or  tres- 
pass, and  it  is  not  said  to  have  been  dosie  mali* 
ciously. 

Lord  Chief  Commissioner.— This  case  is 
so  much  branched  that  it  is  like  six  causes  on 
different  grounds  of  action.  The  value  of  the 
articles  under  the  first  issue  appears  to  me  to 
be  proved,  and  to  be  moderate ;  but  the  ques- 
tion here  turns  on  whether  they  were  illegally 
detained?  Both  landlord  and  tenant  were 
guilty  of  irregularity,  and  there  was  no  act  on 
the  part  of  the  landlord  taking  away  l^e  pro- 
perty, which  prima  facie  belonged  to  the  te- 
nant ;  and  it  would  certainly  have  been  better 
if  he  had  handed  the  things  over  to  the  pur- 
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suer.  Though  from  the  circumstances  the  Davidson 
pursuer  would  not  be  entitled  to  the  value  of  Dunbab. 
his  labour  in  making  the  peat,  yet  if  the  de- 
fender used  them,  and  if  the  mill-wheel  was 
advantageous  for  the  farm,  he  is  bound  to  pay 
something.  The  only  clear  evidence  in  the 
case  is  with  respect  to  the  horse  and  carti  and 
no  evidence  has  been  brought  to  shake  that  for 
the  pursuer.  ' 

The  fifth  and  sixth  issues  are  two  separate 
causes.  On  the  application  to  have  the  pursu- 
er apprehended  on  a  false  accusation,  you  will 
take  into  consideration  that  the  purisuer  was 
determined  to  do  things  with  violence.  It  is 
not  stated  that  the  application  was  malicious, 
but  it  is  stated  as  false,  and  it  seems  to  have 
been  made  without  probable  cause  ;  but  as  there 
were  irregularities  on  both  sides  it  is  not  a  case 
for  high  damages. 

On  the  other,  were  I  a  juryman  I  would 
give  very  small  or  no  damages. 

Pyper* — There  is  a  mistake  as  to  dates  ;  and 
as  to  the  ejection,  if  the  goods  were  legally  ejec- 
ted, the  pursuer  was  bound  to  come  to  take 
them,  and  the  defender  bound  to  allow  him  to 
do  so. 

Lord  Chief  Commissioner. — I  must  in- 
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terfere,  as  you  are  not  entitled  to  reply  on  the 
Court,  If  I  make  an  error  in  the  view  of  the 
case,  it  is  merely  submitted  to  the  sense  of  the 
jury,  and  they  will  set  it  right.  If  there  is  an 
error  in  law,  then  a  bill  of  exceptions  may  be 
tendered,  or  if  any  mistake  in  fact,  I  am  ready 
to  correct  it. 

(  To  the  JiiryJ) — ^The  advice  I  gave  you  was 
on  the  idew  in  which  the  case  struck  my  mind, 
but  it  is  subject  to  be  corrected  by  you,  should 
you  think  me  mistaken. 


Verdict— For  the  pursuer  on  the  Ist,  8d, 
and  5th  issues,  with  damages  on  each.  For 
the  defender  on  the  2d,  4th,  and  6th  issues. 

Jeffrey  and  Pifper, ^or  the  Pursuer. 
Moncretff*a.ud  Maitland,  for  the  Defender. 
(Agents,  J.  G..  Barr^  s.  8.  c,  and  A»  W*  CMdie^  v.  s.) 


F&ESEVT, 
LORDS  CHIEF  COMMISSIONER,  CRINOLETIE,  ASJ>  XACKEKZIX. 
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March  21. 


Damages  for  in- 
jury done  to  a 
dam  dike* 


Britton  v.  Lang. 

This  was  a  suspension  of  a  charge  on  a  decree 
in  absence  in  the  Court  of  Session  for  the  sum 
of  hA59i  8s.  9d.  as  damage  said  to  be  done  to 
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the  pursuer's  coal-work  by  certain  operations      Bbitton 
by  the  defender  on  the  riyer  Nethan. 

ISSUE* 

^*  It  being  admitted  that  Thomas  Lang,  the 
**  pursuer,  is  proprietor  of  the  lands  of  Cross- 
**  ford  in  the  county  of  Lanark,  and  of  a  mill 
'<  situated  upon  the  said  lands,  and  of  the  'Coal 
^*  under  the  said  lands : 

<*  It  being  also  admitted,  that,  prior  to  1821, 
*^  the  pursuer  was  in  possession,  by  means  of  a 
"  dam-dike,  of  part  of  the  water  of  the  river 
<^  Nethan,  for  the  use  of  the  said  mill  and  ma- 
*<  chinery  for  working  the  said  coal : 

"  It  being  also  admitted  that  the  defender, 
**  John  Britton,  is  tacksman  of  certain  coal-pits 
**  on  the  side  of  the  river,  opposite  to  the  pro- 
"  perty  of  the  pursuer  : 

"  Whether,  in  the  month  of  June  or  July 
"1821,  the  defender  did  break  down  the  said 
"  dam-dike,  or  cause  the  same  to  be  broken 
"  down,  to  the  loss  and  damage  of  the  pursu- 
«  er  r' 

McNeill  opened  the  case,  and  stated  that 
the  pursuer  had  been  in  possession  of  the  dam- 
dike  for  forty  years  for  the  use  of  his  mill ; — ^that 
the  defender  destroyed  part  of  the  dike,  which 
injured  the  coal-work,  and  stopped  the  working 
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Britton  till  the  dike  was  replaced,  and  caused  much  ad- 

Lang.  ditioual  shift»work,  and  other  damage. 

A^I^  think-  An  objection  was  taken  to  the  examination 

mtidTntli!!^  of  one,  of  the  servants  of  the  pursuer,  who  had 

Sf^wm  m"^"*'  ^^^^  thrown  out  of  employment,  as  he  expect- 

witness.  e(j  something  when  the  plea  was  settled. 


Quaere,  whether 
evidence  a- 


LoRD  Chief  Commissioner. — It  is  esta- 
blished that  the  opinion  of  a  witness  does  not 
render  him  incompetent,  but  goes  to  afiPect  his 
credit.  The  question  is^  Whether  he  has  a 
legal  claim  ?  and  as  he  was  out  of  employment 
by  the  act  of  his  master,  I  do  not  think  his 
claim  good  in  law. 

Jeffrey. — The  pursuer  had  dealings  with 
him,  and  does  not  deny  his  claim.  He  has  at 
least  a  contingent  interest. 

Lord  Chief  Commissioner. — It  is  clear, 
that  if  he  has  an  interest,  however  small,  that 
he  is  disqualified  ;  but  the  opinion  of  the  wit- 
ness that  he  has  an  interest  only  goes  to  his 
credit.  He  says  he  spoke  to  the  pursuer  of 
being  paid,  who  laughed,  but  gave  him  no  an- 
swer. There  is  nothing  that  establishes  a  pe- 
cuniary interest,  but  there  is  what  maten^y 
affects  his  credit. 

A  book  was  produced,  kept  by  the  pursuer. 
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te  show  the  quantity  of  coal  turned  out  prior  b»itton 

to  the  work  being  stopped.  Lano. 

Mr  Jeflfrey  objected,  as  the  book  might  have  mounting^ 

been  made  de  recenti ;  but  Mr  M*Neill  said  it  ^fJ^J^{^ 

was  the  book  by  which  the  witnesses  were  paid.  '^^  ^'^^  by  jury  r 

Lord  Chief  Commissioner.^ — It  is  produced 
now,  not  to  prove  the  payments,  but  the  quanti* 
ty  of  coal  turned  out,  which  is  quite  different. 
It  is  not  in  the  situation  of  regular  books  kept 
by  a  trader,  which  in  some  cases  are  semi' 
plena  probation  though  in  this  judicature  I 
have  great  doubt  if  what  is  only  semiplena  pro^ 
hatio  ought  to  be  admitted. 

Jeffrey,  in  opening  the  case  for  the  defender, 
said,  this  is  an  ill-natured  case.  There  is 
no  claim  for  canring  off  the  water,  but  for 
breaking  the  dike  by  moving  a  little  gravel 
to  make  a  track  in  the  bed  of  the  river. 
There  was  no  regular  dike,  and  the  questions 
are.  Whether  I  took,  down  a  dike,  of  which  he 
was  in  possession  in  1821  ;  and  if  this  is  proved, 
what  is  the  damage  ? 

He  has  not  proved  the  damage ;  and  if  he 
was  prevented  from  working  his  coal,  he  has  it 
still  to  sell. 

Lord  Chief  Commissioner. — There  are 
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Bbitton       two  questions  in  the  issue,  to  the  terms  of 
Lang.        which  you  must  attend. 

The  first  is,  Whether  there  was  a  trespass  ? 
There  was  much  evidence  to  show  the  state  of 
this  dike  ;  and  if  the  accumulation  of  sand  and 
gravel  served  to  convey  the  water  from  the 
river  for  Lang's  use,  this  must  be  held  a  dam* 
dike,  in  terms  of  the  issue. 

The  next  question  is.  Whether  the  operations 
performed  by  the  defender  broke  down  this 
dike  ?  It  is  said  he  only  removed  the  gravel, 
and  that  he  was  entitled  to  do  so.  Yon  have  the 
evidence  as  to  the  use  of  the  bed  of  the  stream 
as  a  road  j  and  under  all  the  circumstances,  you 
must  judge  whether  the  carting  carried  off  any 
water  from  the  mill,  and  whether  the  act  of  the 
defender  was  vn*ongful  or  not ;  but  if  the  pur- 
suer has  not  clearly  proved  his  case,  you  must 
presume  for  the  defender.  The  pursuer  being 
in  possession  was  entitled  to  retain  the  water ; 
and  if  he  has  been  deprived  of  it  by  the  de- 
fender, he  is  entitled  to  damages  ;  but  the  proof 
of  the  amount  is  very  loose. 

Verdict — "    For    the    pursuer,    damages 

« 

D*  N*NeUl  and  GraJiam  Bell,  for  the  Pursuer. 

Jeffrey  and  Walker,  for  the  Defender. 

(Agents,  Linning  ^  Niven,  w.  s.,  and  Walter  Duthky  w.  s.) 
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CoitfBB  AHD  Co. 

V, 

HoasACiL, 

ANOHOHSACK 

V, 


P&ESENT, 
LORDS  PITMXLLY,  CRIKGLETIZ,  AKD  HACKENZIE.  COMBB  AND  Co. 


m  '^w 


Combe  and  Co.  t^.  Morison  and  Hossack,  ^^^ 

AND  Hossack  v.  Combe  and  Co.  ^^^  ^ 

This  was  a  reduction  of  a  missive  by  Hossack  finding  that  two 
offering  to  purchase  the  stock  in  trade  of  Mori-  ^j*jfj,^nrtitl^ 
son,  in  a  shop  in  Hanover  Street,  Edinbur&:h,    » bomjide  txaiw 

,        *■  °  action;   and  for 

and  Morison's  letter  aec^ting  the  offer.    And   the  defender  in 
an  action  of  damages  by  the  defender  Hossack,    mages. 
against  the  pursuers  of  the  reduction,  for  hav- 
ing poinded  part  of  the  stock  as  the  property  of 
Morison.  * 

DjEfENGE. — The  pursuers  have  no  title  to 
pursue,  not  being  creditors  of  Morison.  The 
transaction  between  Morison  and  Hossack  was 
a  bona  fide  sale. 

Issues  in  the  Reduction. 

^M .  Whether  the  missives  in  process  bearing 
^'  date  4th  August  1824,— -the  one  bearipg  to 

*  There  was  no  appearance  for  Morison  at  the  trials  and 
an  affidavit  was  produced  to  prove  that  the  notice  had 
been  served  on  him. 

VOL.  IV.  D 
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Combe  and  Co.^ 

V. 
HOSSACK^ 
ANB  HOSSACK 


V* 


Combe  AND  Co. 


**  be  an  offer  by  the  defender  Daniel  Hossack 
**  to  purchase  the  stock  in  trade  in  the  shop, 
"  No.  18,  Hanover  Street,  Edinburgh,  at  a 
**  valuation  to  be  made  ;  and  the  other,  an  ac- 
"  ceptance  of  the  said  offer  by  the  defender 
'*  Colin  Morison  at  the  said  valuation,— *did 
'^  not  constitute  a  true  and  bona  fide  contract, 
*^  whereby  the  said  Colin  Morison  did  really 
"  transfer  the  property  of  the  said  goods  to 
*^  the  said  Daniel  Hossack,  upon  the  said  4th 
^*  day  of  August,  for  actual  value  paid,  pr  to 
"  be  paid  (or  delivered)  by  the  said  Daniel 
<^  Hossack  to  the  said  Colin  Morison  ? 

'*  %  Whether  the  said  Daniel  Hossack  was  a 
'^  conjunct  or  confident  person  in  relation  to 
'^  the  said  Colin  Morison  ?  and  whether  the 
*•  aforesaid  alleged  transference  of  the  proper- 
^^  ty  aforesaid  was  without  just,  true,  and  ne- 
*<  cessary  cause,  and  without  any  just  price 
'*  really  paid,  and  in  violation  of  the  act  of  the 
"  Parliament  of  Scotland  1621,  chap.  18  ? 

"  S.  Whether  on  the  said  4th  day  of  Au- 
"  gust,  the  date  of  the  said  missives,  or  within 
"  sixty  days  thereafter,  the  said  Colin  Mori- 
"  son  was  bankrupt  ?  and  whether  the  goods 
*^  mentioned  in  the  said  offer  and  acceptance 
"  were  transferred  from  the  said  Colin  Mori- 
^*  son  to  the  said  Daniel  Hossack,  either  at  or 
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^*  after  the  said  Colin  Morisou  became  bank-  Com  be  and  Co. 
**  rupt  as  aforesaid,  or  within  the  space  of  six-      Hossack, 
"  ty  days  before  his  said  bankruptcy,  either  for    ''''''  Hossack 
"  the  satisfaction  or  farther  security  of  a  prior   Combe andCo. 
**  debt  due  by  the  said  Colin  Morison  to  the 
"  said  Daniel  Hossack,  in  preference  to  the 
"  other  creditors  of  Colin  Morison." 

In  the  action  of  damages. 
Whether,  on  or  about  the  iOtb  day  of  Sep- 
tember 18^4,  the  defenders  did  poind,  or  cause 
to  be  poinded,  for  a  debt  alleged  to  be  due  by 
'  Colin  Morison,  distiller  at  Ratho,  twenty- 
four  dozens  of  port  and  sherry  wine,  four  and 
one-half  dozens  port  wine,  all  in  bottles,  the 
property  of  the  pursuer,  and  in  a  shop.  No. 
18,  Hanover  Street,  in  the  city  of  Edinburgh, 
and  cellar  thereof,  to  the  loss  and  damage  of 
"  the  said  pursuer  ?     Or, 

^<  Whether  the  said  wine  was  not  the  pro- 
"  perty  of  the  pursuer,  but  was  the  property 
**  of  the  said  Colin  Morison,  distiller  at  Ra- 
<<  tho,  and  was  poinded  for  a  debt  alleged  to 
**  be  due  by  the  said  Colin  Morison  to  the 
"  defenders?" 

Jeffrey  opened  the  case  for  the  pursuer,  and 
stated  this  to  be  an  attempt  by  Morison,  by 


it 
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Combe  and  Co 

H0SSACK> 
AND  HOSSACK 


V, 


Combe  and  Co* 


Evidence  admit- 
ted of  an  admis- 
sion made  by  a 
defender,  for 
whom  no  appear- 
ance was  m»de  at 
the  triaL 


means  of  a  fictitious  sale,  to  carry  on  the  busi- 
ness of  a  distiller  at  Ratho,  and  a  spirit-dealer 
in  Edinburgh.  And  that  the  issues  on  the  sta- 
tutes were  taken  rather  to  show  the  nature  of 
the  transaction  and  the  connection  of  the  par- 
ties, than  as  separate  grounds,  though  of  them- 
elves  they  were  sufficient 

A  witness  being  called  and  examined  as  to 
an  admission  by  Morison, 

Hope^  SoL'Gen*9  objected.— This  is  incom- 
petent, as  I  appear  only  for  Hossack. 

Lord  Pitmilly. — Morison  is  a  party,  and 
though  I  do  not  consider  this  very  important,  I 
cannot  reject  it.  You  may  cross-examine  the 
witness  as  to  Hossack. 


Competent  to 
ask  a  creditor 
whether  he  ac- 
cepted a  compo- 
sition of  IDs.  per 
pound  on  his 
deht  without 
producing  the 
minutes  of  the 
meeting  of  credi- 
tors. 


The  second  witness  was  asked.  Whether  a 
composition  was  agreed  to,  and  what  was  paid  ? 

Hope  J  5o/*-Gfe».— They  must  produce  the 
minutes. 

Jeffrey. — I  am  entitled  to  prove  the  meeting, 
and  that  the  witness  received  ten  shillings. 

Lord  Pitmilly. — I  understand  the  ques- 
tion to  be.  Whether  he  accepted  a  composition, 
and  whether  he  got  ten  shillings  per  pound,  and 
not  what  took  place  at  the  meeting  ?  The  ques* 
tion  therefore  is  competent. 
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The  defender  was  then  called  as  a  haver  to 
produce  a  book,  for  recovery  of  which  a  dili- 
gence had  been  got. 

HopCt  Sol.-Gen.j  objects,  We  had  no  notice 
of  this* 

Jeffrey. — It  is  in  the  hands  of  the  party,  and 
might  be  sent  for  now,  even  if  no  notice  had 
been  given.  There  is  here  no  fair  interest 
to  withhold  it,  and  the  Court  have  the  power  to 
allow  it. 

Lord  Pitmilly. — Is  this  not  provided  for 
by  the  act  of  sederunt  ?  I  think  this  very 
questionable. 

Lord  Crinoletie. — I  cannot  think  this 
doubtful,  as  this  book  might  as  well  have  been 
called  for  a  month  ago  ;  and  though  the  party 
may  have  bad  notice  of  it,  his  counsel  had  not. 

Lord  Mackenzie. — 1  am  of  the  same  opi- 
nion.  It  is  against  both  the  words  and  spirit 
of  the  regulation  that  a  person  should  be 
brought  here,  and  all  the  papers  thrown  upon 
the  table  at  the  trial. 


Combe  and  Co. 

V. 

HOSBACK, 

AND  HOSSACK 

V. 

Combe  and  Co. 

A  writing, 
though   in  the 
hands  of  the  par. 
ty,  cannot  be 
called  for  at  the 
trial. 


Hope,  Sol.'Gen.^  in  opening  for  the  defen« 
der,  said,  That  he  was  at  a  loss  to  know  upon 
which  of  the  inconsistent  issues  the  pursuer's 
claim  was  rested.    But,  1.  We  shall  prove  that 
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Combe  and  Co.    Hossack  purchased  the  stock.     2.  It  is  proved 
H08SACK,       that  he  was  not  a  confident  person.     3.  On  the 

AND   H08SACK.      1       ,-  V'  'JaI.  •  'a. 

V.  last  issue  it  is  said  the  conveyance  was  m  security 

Combe  and^Co.   ^£^  p^j^j.  ^^^^^  ^^^  Hossack  was  debtor,  not  cre- 

it.  BeU*8  Com.      dltor,  and  had  it  been  in  satisfaction  of  a  debt 

that  would  prove  the  transaction  real ;  and  if  it 
was  a  real  transaction,  and  he  not  a  confident 
person,  then  they  must  prove  that  he  knew 
Morison  to  be  insolvent. 

Circumstances  in        A  witncss  was  cdled,  and  stated  that  he  was 

which   a   defen-  i.     i  «       -t.r      • 

der  was  allowed     applied  tO  by  MonSOD. 

to  prove  a  com-  Jeffrey. — I  object  to  all  evidence  of  what 

^e°wifne^,  and  auothcr  persou  said,  unless  he  is  dead.     This 

fti^whom  "no''  would  be  the  party  giving  evidence. 

^P]garance  was        jj^^^^  SoL^Geu Wc  wish  to  provc  the  ar. 

rangement  made  by  the  parties,  which  could  on- 
ly be  known  by  information.  We  wish  to  prove 
that  it  was  given  out  that  such  was  the  arrange- 
ment. 

Lord  Pitmilly. — I  do  not  see  how  this 
evidence  can  be  excluded.  The  first  thing  is, 
that  Morison  applied  to  the  witness  to  get  some 
one  to  purchase  the  stock.  The  witness  then 
stated  that  Hossack  went  to  the  shop  to  learn 
the  business  and  see  the  stock,  and  that  both 
Morison  and  Hossack  told  him  this  was  the  pur- 
pose of  his  going. 

Jeffrey y  in  reply  to  the  Jury,  maintained,  that 
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in  a  case  of  fraud  direct  eyidence  was  not  to  be   Combb  and  Co. 
expected  :    'That  the  intention  of  Morison,  the       Hossack, 
leading  party,  was  proved,  and  that  they  must    ^^^  ^ossack 
decide  under  the  direction  of  the  Court  whether    Combe  and  Co. 
the  fraud  affects  Hossack ;  and  from  his  refus- 
ing  to  swear  that  the  property  was  his,  and  from 
the  other  circumstances  proved,  itis  impossible  to 
suppose  that  they  did  not  understand  each  other. 
If  you  are  not  satisfied  that  it  was  a  simulate 
transaction,  then  we  maintain  that  Hossack  was 
a  confident  person,  and  if  so,  they  must  prove 
the  onerosity  i  or  if  we  fail  on  both  these,  then 
I  say  that  Morison  was  insolvent,  and  that  the 
onerosity  is  not  proved. 

Lord  Pitmillt.—- In  a  case  which  has  occu- 
pied so  much  time,  and  in  which  you  must  be 
quite  aware  of  the  points  which  you  have  to 
try,  I  shall  proceed  at  once  to  the  issues  and 
the  evidence. 

The  first  issue  is  the  important  one  for  your 
consideration,  and  on  this  the  averments  are 
opposite,  and  there  has  been  evidence  on  both 
sides.  The  averment  on  the  one  side  is,  that 
when  Morison  apparently  left  the  business,  he 
retained  a  share  in  it,  and  put  Hossack  in  to 
manage  for  him.  On  the  other,  it  is  said  that 
Hossack,  having  made  a  little  money,  wished  to 


56 

Combe  and  Co. 

V. 

HOSSACK, 

AND  HOSSACK 

V. 

Combe  and  C6. 


CAfiil^  TRIED  IM 


March  23, 


invest  it  in  this  Wdy.  There  id  evidence  of  in- 
tended fraud  on  the  part  of  Morison,  and  it 
may  be  difficult  to  conceive  that  the  intention 
of  Hossack  was  different  $  but  you  must  be  cau- 
tious in  applying  tO  tb^  one  the  evidence  given 
as  to  the  other.  It  is  clear  that  Hossack  came  at 
first  either  as  a  shopman,  or  to  learn  the  business, 
but  a  change  afterwards  took  place.  I  do  not 
think  much  is  to  be  rested  on  his  refusing  to 
answer  the  agent,  unless  his  demands  were  put 
in  writing,  or  on  his  refusing  to  depone.  On 
the  point  of  the  power  of  the  messenger  to  put 
him  on  oath,  my  opinion  is,  that  the  pursuer  is 
right,  though  it  is  of  little  consequence  in  this 
case,  but  may  be  so  in  the  action  of  damages. 
As  the  messenger  had  a  judicial  character,  I 
think  he  might  put  the  defender  on  oath,  and 
that,  had  he  known  the  law^  he  would  have 
given  his  oath  j  but  an  ignorant  man  might  not 
have  known  the  law. 

His  Lordship  then  read  the  evidence,  and 
commented  on  the  circumstances. 

On  the  other  issues,  there  is  not  much  diffi^ 
culty,  as  they  depend  on  your  opinion  on  the 
first. 

There  are  two  questions  on  the  act  1681  on 
the  confidence,  and  the  true  cause*  If  he  was 
a  shopman,  then  he  was  a  confident  person ;  but 
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if  he  paid  the  price,  there  was  no  confidence. 
On  the  other  point,  the  conveyance  proves  the 
true  cause,  and  the  pursuer  must  make  out 
want  of  value. 

The  third  issue  is  out  of  the  question,  as  if 
he  was  any  thing,  he  was  debtor,  not  creditor^ 
and  I  think  you  must  find  on  this  for  the  de- 
fender. 

If,  on  the  whole,  you  think  this  was  a  trick, 
then  you  may  find  for  the  pursuer  ;  but  if  you 
come  to  the  opposite  conclusion,  then  for  the 
defenders* 


Scott 

TaIT  AMD 

Russell. 


Verdict— In  the  reduction  for  the  pursuer  on 
the  first  and  second  issues,  and  for  the  defen- 
der on  the  third.  In  the  action  of  damages  for 
the  defenders. 

Jeffrey  and  More  for  the  Pursuer. 

Hope  J  SoliciioT- General,  and  Biichan  for  ttossack. 

(Agents,  Jdfm  Young  and  Andrew  SmUfh) 


PRESENT, 
LOKDS  GILLlCS,  CftlKGLETlE,  AKO  MACXBN2IE. 


ScoTT  V.  Tait  and  Russell. 


1826. 
Mar.  24. 


Damages  by  a  tenant  against  a  landlord  and  Damagwtoate- 

"^^                        •*  nant  for  injury 

the  trustee  on  his  estate,  for  damage  done  by  a  done  to  his  farm 

"^  by  the  overflow- 


ing of  a  river. 
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Scott 

Tait  and 
Russell. 


river  which  had  not  been   properly  fenced 
off. 

Defence. — Various  defences  were  stated, 
but  the  question  was  reduced  to  the  following 
issue* 


« 
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ISSUE. 

**  It  being  admitted  that  the  defender.  Craw- 
furd  Tait,  let  in  lease  to  the  pursuer  the 
farm  of  Lower  Sheardale,  for  the  period  of 
nineteen  years  from  and  after  the  term  of 
Martinmas  1820. 

'<  It  being  also  admitted  that  the  said  de- 
fender became  bound  to  enclose,  during  the 
spring  or  summer  1820,  with  a  sufficient 
sea-dike,  the  whole  of  the  said  farm  upon  the 
north  and  upon  the  east  sides,  so  as  to  pre- 
vent it  being  overflowed  by  the  river  Devon, 
and  to  put  in  tooks,  and  otherwise  to  defend 
the  banks  of  the  river,  and  to  make  the  sea- 
dike,  all  at  his  own  expence. 
"  Whether  the  said  Crawfurd  Tait,  in  vioIa« 
tion  of  the  said  obligation,  failed  to  defend 
the  bank  of  the  said  river,  by  making  a  suffix 
cient  sea- dike  upon  the  said  farm  ;  and  whe- 
ther, in  consequence  of  the  said  failure  on  the 
part  of  the  said  defender,  the  said  river  did. 
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"  on  or  about  the  7ih  and  8th  days  of  March 
"  1825,  overflow  part  of  the  said  farm,  to  the 
^^  loss  and  damage  of  the  pursuer?" 


Scott 

V, 

Tait  axd 
Russell. 


McNeill  opened  the  case,  and  stated  the 
facts. 

Cockburrii  for  the  defenders,  said  the  damage 
done  was  greatly  exaggerated,  and  the  pui*suer 
gained  by  losing  his  farm.  This  was  a  flood 
beyond  what  had  happened  during  the  memory 
of  man,  and  against  which  the  defender  was 
not  bound  to  provide.  The  pursuer  prevented 
the  repair  of  the  dike.  He  left  his  farm  with- 
out the  authority  of  a  court  of  law. 

Jeffrey  denied  that  the  flood  was  extraordi- 
nary, and  said  that  no  evidence  could  satisfy  the 
jury  that  the  pursuer  contributed  to  the  da- 
mage. In  addition  to  the  actual  damage  to  the 
crop,  we  have  proved  the  farm  L.'56  a-year 
worse.  As  the  floods  were  frequent,  the  pur- 
suer was  entitled  to  quit  his  farm,  the  defender 
having  broken  the  bargain. 


Lord  Gillies. — In  this  case  the  agreement 
was,  that  the  defender  should  defend  the  farm 
from  the  river  by  a  sufficient  dike ;  and  the 
first  question  is.  Whether  he  has  implemented 
this  agreement  ?  The  fact  of  his  having,  on 
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Scott 


V, 


TaIT  AjfD 
BUSSELL. 


two  former  occasions^  paid  damages,  makes  it 
probable  the  dike  was  insufficient ;  and  the  wit- 
nesses for  the  pursuer  confirm  this. 

It  is  also  proved  that  the  river  overflowed  ; 
but  the  material  question  is,  What  loss  did  the 
flood  necessarily  produce  to  him  ?  Tt  is  said 
he  courted  the  loss ;  but  this  cannot  be  support- 
ed  by  proof  of  a  rash  expression.  It  is  also  said 
he  injured  the  dike  by  pasturing  on  it,  and 
prevented  the  defender  from  repairing  it ;  but 
this  has  not  been  made  out  in  evidence. 

The  main  question  is,  Whether  his  removal 
was  caused  by  the  flood  ?  And  here  it  is  not 
proved  that  he  in  any  way  formally  intimated 
to  the  defender,  that,  unless  the  dike  was  put 
in  repair,  he  must  quit  the  farm  ;  but  he  takes 
the  law  into  his  own  hand,  and  voluntarily  quits 
it.  Had  the  farm  been  ruined,  or  so  injured 
that  it  would  produce  nothing,  this  conduct 
might  be  justifiable ;  but  the  fatm  produces  a 
good  crop^  and  he  ought  to  have  remained  un- 
less there  was  some  adequate  cause  for  his  re- 
moval. 

The  rest  of  the  damage  consists  of  particular 
aiticles.  In  so  far  as  the  defenders  reaped  the 
crop  belonging  to  the  pursuer,  this  is  not  pro- 
perly an  action  for  damages,  but  to  restore  what 
he  has  gained  at  the  loss  of  the  other.   For  the 
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injury  done  to  his  ivife's  health,  I  do  not  think 
he  is  entitled  to  any  thing,  as  he  came  there 
knowing  the  situation*  Supposing  the  injury  to 
the  farm  rendered  it  not  tenantable,  still  his  loss 
was  not  great,  as  it  is  proved  that  he  did  not 
manage  well. 


Scott 

V. 

Gbay. 


Verdict-~For  the  pursue.  Damages  L.235, 
5s.  9d. 

Jeffrey  and  A.  M'Neill,  for  the  Pursuer. 
Cockburn  and  Tait,  for  the  Defenders. 
< Agents,  Campbell  and  BumsidCj  w.  s.,  Taits  and  Youvg^  w.  s.) 


FRESEKT, 
XOIIPS  GILLIEI,  CRIKGLETIB,  AND  MACSEVeiE. 


Scott  v.  Gray. 

^Reduction  of  two  deeds  on  the  ground  of  im- 
becility, facility,  and  incapacity  in  the  maker, 
or  at  least  facility  and  circumvention. 

ISSUE. 

Whether  the  deeds  were  not,  or  either  of 
them  was  not»  the  deeds  or  deed  of  the  deceas- 
ed John  Scott,  merchant  in  Montrose. 


1826, 
March  25. 


Finding  for  die 
defender  on  a 
quesdon  of  inca- 
pacity, facility, 
and  circumven-' 
tion. 
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Scott 

V. 

Gray. 


Williamgon  v. 
Fife,  n.  r.  BeU 
on  Testing  Deeds 
142  and  22a 
Gillespie  v.  Gil. 
lespie  11th  Feb. 
1817.    Clark  v. 
Spence,  3  Mur. 
Rep.  450. 


To  entitle  a  par- 
ty to  read  a  de- 
position taken  to 
lie  in  reUfUis^ 
the  inability  of 
the  witness  to  at- 


Skene  opened  the  case  for  the  pursuer^  and 
stated,  The  maker  of  the  deed  was  reduced  to 
a  state  of  total  imbecility,  and  was  incapable  of 
understanding  the  deeds.  His  brother  and 
other  near  relations  were  excluded  from  him, 
which,  I  submit  to  the  the  Court,  takes^  oflP  the 
presumption,  which  would  otherwise  have  been 
strong,  that  the  deeds  were  genuine.  Indeed, 
where  there  is  great  facility,  and  the  granter 
is  in  the  power  of  the  party  interested,  that  has 
been  held  suflScient  to  cut  down  the  deed. 

Cockbuniy  for  the  defender,  proposed.  That 
the  pursuer  should  call  the  writer  of  the  deed, 
and  the  medical  attendant  as  witnesses,  ^nd  he 
would  not  address  the  Jury ;  but  this  not  being 
done,  he  said,  Were  this  to  be  tried  by  the 
Judges,  I  would  only  say  the  deeds  are  regu- 
lar, and  prove  themselves,  and  the  pursuer  has 
not  called  the  writer  of  the  deeds,  or  the  medi- 
cal attendants,  who  ought  to  have  been  called. 
But  the  pursuer  thinks  he  will  obtain  a  verdict 
from  the  inexperience  of  the  jury,  by  calling 
witnesses  from  the  lower  ranks,  whose  opinion 
is  always  much  affected  by  the  bodily  appear- 
ance. 

A  deposition  of  the  medical  attendant  was 
tendered  in  evidence,  and  a  certificate  produced 
to  show  that  from  illness  he  could  not  attend. 
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Jeffrey. '^^This  deposition  ought  not  to  be  Scott 
received,  as  we  have  a  certificate  that  the  wit-  Gray. 
ness  could  attend.  tcr^hTIrili, 

Cockbum. — I  admit  the  danger  of  receiving    ^^^^  ^^^ 
depositions,  and  that  it  is  possible  to  move  this 
witness  \  but  he  may  die  by  the  way.     A  medi- 
cal certificate  on  soul  and  conscience  is  held 
equal  to  an  oath. 

Lord  Gillies. — This  is  an  important  case,  ^^^^2^  2a 
and  there  might  be  some  difficulty  were  we  at 
liberty  to  depart  from  the  words  of  the  act  of 
sederunt ;  but  the  act  of  sederunt  contains  an 
express  regulation  on  the  point,  and  we  must 
recollect  that  this  act  was  framed  under  autho- 
rity of  an  act  of  Parliament. 

Lord  Mackenzie.— -There  is  a  great  differ- 
ence between  an  affidavit  and  certificate,  as  in 
the  one,  if  the  statement  is  false,  it  is  perjury, 
but  not  so  in  the  other.  Parties  may  think  it 
hard,  but  no  feeling  of  hardship  can  authorize 
us  in  holding  a  certificate  equivalent  to  an  affi- 
davit. A  different  rule  applies  to  the  Court 
of  Session  and  Admiralty ;  but  this  act  is 
made  by  authority  of  an  act  of  Parliament,  and 
is  therefore  of  the  same  authority. 

Lord  Crinoletie. — la  the  Court  of  Justi- 
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ciary  certificates  have  been  held  equal  to  affi- 
davitSj  but  here  it  is  different. 

Lord  Gijllibs*— -I  concur  in  the  opinions 
given,  and  feel  sorry  if  the  party  has  been  mis* 
led*  It  is  true  that  in  the  Court  of  Justin 
ciary  certificates  are  received,  but  that  must 
have  been  under  the  view  of  the  Court  at  the 
time  this  act  of  sederunt  was  made,  and  a  dif. 
ferent  rule  bad  been  fixed.  Here  neither  oath 
nor  affidavit  fixes  the  fact,  so  I  must  concur, 
and  reject  the  deposition. 

The  first  piewof       jhis  being  rejected,  Mr  Cockburn  dedined 

evidence  tender-  .  . 

ed  for  a  defender   leading  cvidencc,  which  Mr  Jeffrey  said  he 

being   rejected,  ^  ,  i  t  i  .      •       • 

his  counsel  did   thought  uot  quitc  corrcct,  but  did  not  insist  m 

not  produce  any    i       >  i 

other,  and  the     liaving  a  reply. 

pursuer  had  no 
reply. 

Lord  Gil];i£s«*<-You  must  dismiss  from 
your  minds  all  the  statement  of  facts  made  by 
Mr  Cockburn,  as  he  has  not  proved  them ;  but 
the  strong  case  for  the  defender  is  the  failure 
of  the  pursuer. 

The  pursuer  does  not  say  the  deeds  were 
not  signed  by  Scott,  or  that  they  are  forgeries, 
but  that  the  granter  was  in  a  state  of  meU" 
tal  incapacity,  and  that  there  was  a  fraudu^ 
lent  conspiracy  on  the  part  of  those  interested 
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in  chem.     If  there  was  no  sound  and  disposing        Scott 
mind  in  the  maker  of  the  deeds,  and  if  his 
weakness  was  taken  advantage  of  to  exclude  his 
rektion,  then  there  was  no  legal  consait. 

The  question  is.  Whether  the  pursuer  has 
made  out  his  case  ?  The  deeds  on  the  table 
are  regularly  signed,  and  have  all  the  authority 
legal  solemnities  can  give  them.  They  were 
prepared  by  respectable  men  of  business,  who 
for  years  had  been  the  confidential  agents  of 
the  party,  and  if  a  fraud  had  been  intended 
these  are  the  last  persons  who  would  have  been 
applied  to.  You  have  had  proof  of  his  acting 
as  a  sensible  man  in  reference  to  the  execution 
of  the  deeds,  and  must  contrast  that  with  the 
evidence  brought  of  his  incapacity.  He  had  a 
stroke  of  palsy,  which  does  not  always,  though 
it  may  generally,  impair  the  mind,  and  he  sent 
for  the  physician  and  writer  at  the  same  time, 
which  is  just  the  prudent  step  for  a  man  to  take 
when  he  has  improperly  delayed  to  make  his 
settlement.  This  is  not  like  making  a  bargain, 
where  he  has  to  combat  another  mind  ;  all  that 
is  necessary  is,  that  his  mind  is  sound,  and  that 
he  can  clearly  express  the  individual  he  means 
to  favour.  You  must  judge  of  the  evidence  ;  but 
it  appears  to  me  that  there  is  nothing  to  shake 
the  testimony  of  the  writer,  who  stated  that 

VOL.  IV.  E 
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Gkeig  Scott's  mind  was  not  otherwise  aflPected  than  by 

£dmon8ton£.    age  and  weakness  of  body  ;  and  we  all  know 

that  every  disease  in  some  degree  affects  the 
mindi  and  palsy  more  than  others.  The  great' 
defect  in  the  pursuer's  case  is,  that  he  did  not  call 
the  framer  of  the  deed,  or  the  intimate  friends  of 
the  deceased,  whom  he  ought  to  have  called, 
but  rests  on  the  evidence  of  those  in  an  inferi- 
or situation,  and  failed  in  proving  the  allied 
conspiracy. 

If  you  think  there  is  no  sufficient  proof  of  in- 
capacity, or  fraudulent  conspiracy,  then  you  will 
find  for  the  defender ;  but  if  you  think  there  is 
evidence  of  fraudulent  conspiracy  and  incapacity, 
or  of  his  being  totally  bereft  of  mind,  then  you 
will  find  for  the  pursuer- 
Verdict  for  the  defenders. 

Jeffrey y  Skene,  and  Macallan,  for  the  Pursuer. 
Cockburn  and  Jamifson^  for  the  Defender. 

(Agents,  Atnslie  and  Macallan^  w.  s.,  and  James  Bumesa^  s.  s.  c.) 
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famation.  *- 
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dressed  to  Sir  William  Rae,  the  Lord  Advo-         g*eig 

V. 

cate*  Edmonstonet. 

Defence. — The  defender  was  Chief  Magi- 
strate of  Lerwick,  and  honafide  believed  him- 
self called  on  to  publish  the  statements  com* 
plained  of.  They  relate  to  the  public  charac- 
ter of  the  pursuer.  They  are  substantially  true. 

ISSUES. 

The  issues  contained  an  admission  that  the 
pursuer  was  procurator*fiscaI  of  Zetland  ;  that 
the  defender  printed  and  published  the  letter ; 
and  after  setting  out  certain  passages  with  the 
alleged  meaning  of  certain  parts  of  them,  put 
the  question  whether  they  were  of  and  con- 
cerning the  pursuer,  and  were  understood  and 
intended  to  be  understood  in  the  sense  and 
meaning  set  forth  in  the  issue,  and  were  false, 

&c. 
An  issue  in  defence  was  taken.  Whether  the 

'pursuer,  as  procurator-fiscal,  appeared  as  agent 

in  a  case  in  the  Court  of  Session,  maintaining 

that  a  certain  piece  of  ground  belonged  to  the 

Crown,  and  for  a  private  party  in  the  Sheriff. 

Court  maintaining  the  opposite  plea. 

Cockbum  opened  the  case  for  the  pursuer. 
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and  said,  The  pursuer,  as  procurator-fiscal,  at 
one  time  complained  of  what  he  considered  an 
encroachment  on  the  public  interest,  but  be- 
came satisfied  that  he  was  wrong.  His  name, 
however,  was  used  as  a  form  after  the  case 
was  removed  from  the  Sheriff-Court.  In  ano- 
ther case  he  appeared  as  agent  for  the  private 
party,  and  the  defender  made  this  the  ground 
of  the  libel.  He  is  also  accused  of  filling  up  a 
blank  in  a  Crown  charter. 


A  defender  When  a  miuute  from  the  first  process  was 

using  part  of  a  * 

process  not  produCCd, 

the  pursuer  in  Murray^  foT  the  defender,  said.  The  whole 

evidence*  the  «             •                 •              « 

pursuer  has  a  re-  proccss  ought  to  be  put  m,  as  the  agreement 

^  ^'  was  to  print  the  process  as  one  whole,  and  it 

has  been  opened  on  as  such. 


Lord  Chhsf  Commissioner. — Do  you  rest 
this  application  on  the  opening  for  the  pursuer, 
or  on  the  principle  of  his  being  bound  to  pro- 
duce the  whole  of  a  document  ?  There  is  no 
doubt  that  a  counsel  is  bound  by  his  opening,  but 
it  is  impossible  to  hold,  that  by  mentioning  a 
process  he  is  bound  to  produce  the  whole. 
The  only  question  here  is,  Whether  it  is  to  be 
produced  now  or  afterwards  ?  and  I  see  no  ob- 
jection to  its  production  now,  as  the  pursuer 
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will  have  his  reply.     There  is  no  douht  that,  c^reio 

when  a  document  is  produced  hy  the  pursuer,  Eomon stone. 

the  defender  is  entitled  to  use  the  whole,  but  ^"'•■^^^^'■*^ 
he  must  do  so  at  his  own  time,  and  as  his  evi- 
dence,  and  the  pursuer  will  have  his  reply. 

Murray  and  Skene  said,  We  wish  to  know   B»t  the  pursuer 

*|  may  be  bound  to 

whether  they  are  not  bound  to  produce  the  m*   give  in  as  his 

1  1  •  1  /•  •  1     •       1        evidence  an  in- 

terlocutor,  to  which  reference  is  made  m  the   tcriocutor, 
mipute  produced,  and  think  they  are  bound  to   ten^n  the^ 

produce  the  whole.  given  in  I^Wm. 

Jeffrey. — The  process  was  mentioned  as  in- 
troductory to  the  mention  of  one  paper  in  it 

Lord  Chief  Commissioner. — At  first  it  cer« 
tainly  appeared  to  me  that  the  pursuer  was 
bound  to  read  the  minute  only ;  but  on  looking 
at  the  interlocutor  1  retract  that  opinion,  as  I 
find  it  is  in  fact  part  of  the  minute,  though  on 
a  difiPerent  paper,  A  great  deal  of  the  difficul- 
ty here  arises  from  the  documents  being  print* 
ed,  and  the  agreement  to  the  production  of  the 
printed  copy  instead  of  the  original.  But  the 
agreement  only  is  to  hold  the  printed  copy  as 
the  original,  and  that  it  is  to  be  treated  as  the 
original.  It  was  impossible  in  opening  the  case 
not  to  refer  to  the  printed  copy.  I  am  of  opi- 
nion that  the  interlocutor  and  minute  must  be 
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Gaeig          }ield  as  one*     It  is  impossible  for  a  Judge  to  de- 
Edbionstone.     cide  jehether  he  ^ill  compel  production  of  a  par 
^^'^'^^^        per  till  he  knows  it ;  and  having  read  the  inter- 
locutor I  am  of  opinion  that  it  must  be  produced. 
But  neither  the  admission  of  this,  or  my 
withdrawing  my  original  opinion,  entitles  the  de- 
fender to  read  from  the  whole  process,  as  evi- 
dence for  the  pursuer ;  but  he  must  make  out  a 
case  as  to  each  part  of  it  which  he  wishes  read. 

A  party  is  not  Thc  Sheriff  of  the  county  was  called  and  ask- 

entitled  to  call  ,        i_    ,i_         i  ix    j    i_*  j 

CD  a  Sheriff  to  cd,  Whether  he  consulted  his  predecessor  on  a 

d^^  c^ommu'  certain  point ;  and  having  stated  that  he  felt  a 

him'^by  his  F^  delicacy  in  mentioning  what  passed  at  a  private 

fh^^XIracter*of  *^^  Confidential  meeting. 

an  individual.  LoRD     ChIEF    COMMISSIONER. — I    think    it 

clear  that  any  facts  which  were  then  stated  may 
be  given  in  evidence ;  but  if  any  confidential 
communications  were  made  as  to  the  characters 
of  individuals  I  think  this  ought  not  to  be  dis* 
closed.     But  I  am  ready  to  hear  this  argued. 

Incompetent  to        The  wituess  was  askod  on  cross-examination 
dSn^rtp   what  was  the  decision  of  the  Court  of  Session. 
Court  of  Session.        j^^^^^  Chief  COMMISSIONER.— When  a  fact 

is  on  record  you  cannot  get  it  from  a  witness,  as 
cross-examination  does  not  alter  the  nature  of 
evidence.    You  may  have  evidence  of  facts^  but 
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not  of  contents,  and  surely  a  judgment  of  the         GrkEia 
Court  of  Session  is  of  this  nature.  Edmonstoke. 

Murray,  in  opening  for  the  defender,  said. 
That,  if  the  pursuer  did  not  come  with  clean 
hands  and  doing  his  duty,  he  could  not  get  da* 
mages.  A  public  prosecutor  is  not  entitled  to 
c!^  .0  .  ^™te'».U  agdnt  the  int^e..  of 
the  public.  Interpolating  a  charter  is  a  heinous 
crime. 

If  the  proceedings  were  before  you,  you  would   counsd  for  a 

^  ,  .  •''•',  defender  not 

see  that  the  admissions  by  the  pursuer  were  not   produdog  docu- 

.  .  /*  1  •  ments  must  not 

voluntaiij^  but  were  wrung  from  him.  sute  to  the  Jury 

what  would  have 
appeared  from 

Lord  Chief  Commissioner. — You  are  not  ^  *^  ^"^"' 
entitled  to  observe  upon  proceedings  as  if  they 
were  before  the  jury.  You  may  address  your^ 
self  to  me  on  the  subject,  and  if  you  think  my 
law  wrong  in  preventing  you  from  referring  to 
this,  you  may  tender  a  bill  of  exceptions,  and 
put  your  exception  in  writing. 

CTo  the  Jury. J — This  case  goes  to  you  on 
the  evidence  for  the  pursuer,  and  I  am  anxious 
to  strip  it  of  every  thing  not  strictly  before  you. 
It  is  said  the  pursuer  ought  to  have  produced 
certain  evidence ;  and  it  is  fair  to  state  that  he 
has  not  given  it  in,  from  fear  of  the  effect  it 
would  produce }  but  it  is  not  competent  to  state 
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Greig         what  it  would  have  proved  if  produced.     The 
Edmonstonb.    defender  might  have  produced  it  if  he  chose, 

but  as  he  has  not,  the  case  must  be  considered 
purely  on  the  evidence  for  the  pursuer. 

When  a  person  brings  a  civil  action  for  a  li» 
bel,  the  defender  must  either  admit  the  matter 
to  be  false,  or  justify  by  averring  it  to  be  true. 
If  the  justification  is  proved,  and  is  co-extensive 
with  the  libel,  then  there  must  be  a  verdict  for 
the  defender.  But  if  only  part  is  proved  to  be  true, 
the  rest  must  Be  held  falser  and  as  law  presumes 
malice,  a  verdict  must  be  found  for  the  pur- 
suer. Here  there  are  long  issues,  and  the  de« 
fender  justifies  on  two  points.  You  must  judge 
on  the  evidence  whether  he  has  made  them  out. 
On  the  first,  it  appears  to  me  that  it  is  not  fit 
that  a  procurator-fiscal  should  be  engaged  as  a 
private  agent  in  a  case  where  the  interest  of  the 
Crown  is  concerned ;  and,  on  the  other,  the  jus- 
tification seems  still  better  established,  if  you 
are  satisfied  with  the  testimony.  But  the  sub- 
stance of  the  libel  remains. 

This  is  undoubtedly  a  land  of  liberty,  and  a 
person  may  publish  without  license ;  but  if  he 
publishes  what  is  to  the  prejudice  of  another 
he  must  take  the  consequences.  Had  the  de^ 
fender  gone  to  the  Lord  Advocate,  and  stated 
his  complaint  even  in  stronger  terms,  that  would 
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not  have  rendered  him  liable,  as  there  was  no        Inolm 
danger  of  publication,  and  it  was  regularly    Cunkinohaic, 
seeking  redress  against  apublic  officer ;  but  hav« 
ing  published  it  he  must  be  answerable,  unless 
he  proves  it  true,  and  on  part  of  the  libel  he 
has  taken  no  issue  in  justification. 

Verdict — <*Forthepursuer,damagesL.SOO.'^ 

Jeffrey  and  Coekbumf  ibr  the  Pursner. 

J,  A.  Murray  and  S^ene,  for  the  Defender. 

(Agents,  A,  H,  Manners^  w.  s.,  and  James  Smithy  s.  s.  c.) 


PRESEVT, 
LORD  CHIE7  COMMIBSIOmCB. 


Inglis  v.  Cunningham.  182«. 

June  14. 

An  action  of  damages  for  breach  of  agreement   Damages  for 

-  Dresch  oi  an  mi* 

in  not  securing  to  the  pursuer  the  right  to  carry   piled  agreement 
off  the  chips  made  by  him  in  quarrying.  SLde  in  qoany^ 

ing  stones. 

Defknce.— -The  pursuer  was  aware  of  the 
agreement  made  by  the  defender  with  the  pro- 
prietor of  the  quarry,  which  only  gave  a  right 
to  take  paving  stones  from  the  quarry. 


ISSUE. 

"  It  being  admitted  that  the  pursuer  entered 
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iKGLis         « into  the  contract  in  process,  dated  26tb 
CuKNfNGHAM.    ''  Match  1818,  to  make  the  road  across  the  Cal-* 

^*  ton  Hill,  and  that  by  the  said  contract  the 
'*  pursuer  was  bound  to  take  stones  from  Salis- 
^^  bury  Crags,  and  that  the  defender  gave  the 
**  pursuer  the  use  of  a  quarry  in  the  said 
^^  Crags,  rent  free,  for  that  purpose  :  It  being 
**  also  admitted  that  the  pursuer  prepared  stones 
*^  in  the  said  quarry  for  making  the  said  road, 
**  and  that  in  preparing  the  same  a  great  quan- 
**  tity  of  refuse  and  chips  were  produced  in  the 
said  quarry ; 

**  Whether  the  defender  was  bound  and 
obliged  to  secure  the  said  refuse  or  chips  to 
the  pursuer  as  his  property  ?  and  Whether 
the  defender  has  failed  to  implement  the  said 
obligation,  to  the  loss  and  damage  of  the  pur- 
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Rutherford  opened  the  case  for  the  pursuer, 
and  stated.  That,  as  the  parties  had  agreed 
to  refer  the  value  of  the  chips,  the  only  question 
wa£^  Whether,  by  the  practice  of  the  ti-ade,  the 
person  quarrying  was  entitled. to  the  chips  in 
absence  of  any  stipulation  to  the  contrary  ? 


in"^!udi  ^oi  The  first  witness  was  asked,  to  whom  the 
^"was^it-  cWps  in  a  quairy  belonged  when  the  contract 
t  Tr^^   was  silent  on  the  sulgect  ? 
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HopCf  SoL^Gen.  objected,  There  is  a  writ-* 
ten  contract,  and  it  is  incompetent  to  prove 
this,  which  is  inter  essentialia  of  the  contract, 
by  parol  evidence,  especially  as  the  contract  is 
specific  on  the  subject. 

Cockbum^  for  the  pursuer. — The  objection 
taken  is  more  to  the  import  of  the  proof  than 
its  admissibility.  The  question  is.  Whether  it 
is  competent  to  prove  usage  of  trade  by  parol 
evidence,  and  cases  of  this  sort  have  been  tried. 
This  is  an  accessory  to  the  contract,  which  is 
provable  by  witnesses. 


Inolu 

V. 
CUNNINOBAH* 

for  by  the  terms 
of  a  written  con- 
tract between  the 
parties. 


Lord  Chief  Commissioner.-— I  have  given 
this  a  good  deal  of  consideration,  but  it  does 
not  appear  to  me  that  I  can  reject  this  evidence, 
as  I  cannot  judge  whether  it  is  inter  essentialia 
till  I  hear  it.  But  I  have  great  difficulty  on 
another  ground,  how  far  this  is  or  is  not  the 
explanation  of  a  written  contract  by  parol  evi- 
dence. The  case  at  Glasgow  was  a  specific 
issue,  and  the  practice  was  the  question  to  be 
tried.  In  cases  of  insurance,  being  in  re  mer^ 
catoria^  proof  of  usage  has  been  admitted ;  but 
the  propriety  of  this  has  been  doubted  by  some 
great  men.  Lord  Mansfield,  and  Lord  Ken- 
yon  admitted  it  \  but  in  the  case  of  Anderson 
V.  Pitchard  the  highest  legal  authority  now  in 


Kerr  v.  Marshal], 
1.  Mur.  Rep.  69* 
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Inglib         the  country  stated,  that  he  would  not  admit  it 
CuNNiKOHAK.    eveu  in  policies  of  insurance. 

In  matters  extrinsic  of  a  contract  parol  evi- 
dence is  admissible }  as  if  there  are  two  estates 
of  the  same  name,  you  may  prove  which  was 
intended,  but  you  cannot  prove  the  meaning  of 
the  contract.  There  is  a  great  difference  be- 
tween explaining  the  meaning  of  a  contract,  or 
adding  to  it. 

In  policies  of  insurance,  and  in  farms,  the 
usage  is  so  generally  known,  that  an  insurer  or 
farmer  is  held  to  know  it ;  but  I  doubt  if  the 
usage  of  quarries  is  in  the  same  situation.  But 
I  admit  the  evidence,  because  the  usage  may 
be  so  flagrant  that  the  commissioners  could  not 
be  ignorant  of  it.  But,  though  I  admit  it,  I 
save  the  point,  and  this  allows  the  case  to  go  on 
to  a  verdict ;  and  if,  in  consequence  of  admit- 
ting it,  the  pursuer  gets  a  verdict,  the  Court 
will  be  moved  on  the  subject.  I  receive  it  sub- 
ject to  the  opinion  of  the  Court  on  the  admissi- 
bility of  the  evidence. 

Hope^  SohGen.f  in  opening  for  the  de- 
fender, said,  This  is  an  important  question 
of  usage,  not  of  general  usage,  but  in  re- 
ference to  this  particular  contract,  whether  the 
defender  was  bound  to  secure  the  chips.     The 
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custom  is  not  proved^  and  if  it  were»  the  ques-         Inolk 
tion  would  btill  be»  whether  it  is  so  general    Cuknivohak. 
that  it  must  have  been  known  to  the  commission*        ^^ 
ersy  and  formed  part  of  the  contract  made  with 
them  ?  But  we  shall  disprove  the  custom. 

The  defenders  were  not  proprietors  of  the 
quarry,  nor  had  they  any  right  to  open  quar- 
ries, except  by  agreement  with  Lord  Hadding* 
ton,  and  the  pursuer  knew  the  nature  of  their 
agreement.  There  was  an  arrangement  for  set- 
tling this,  which  is  entered  in  the  minutes  of 
the  commissioners. 


An  objection  was  taken  to  the  minute-book  !^  minute-book 

^  kept  by  Com- 

beiilg  produced.  misnonen  for 

_.*'  -^  ^~  __  making  a  raid 

IjOrd  Chief  Commissioner. — If  you  pro-   wui  not  prove  a 
pose  to  read  the  minute-book  to  show  the  na-  against  a  ItM 
ture  of  the  arrangement,  I  think  you  must  prove  ^^"^* 
that  the  pursuer  was  privy  to  it.     The  minute 
stating  that  this  was  read  to  him  does  not  prove 
it ;  but  if  they  prove  that  it  was  read  to  him 
then  it  may  be  read  now. 

It  being  afterwards  admitted  that  the  pur* 
suer  assented  to  a  reference  to  Baron  Clerk, 
the  Lord  Chief  Commissioner  observed  that 
that  did  not  entitle  the  defenders  to  read  the 
minute. 

When  Baron  Clerk  was  called  as  a  witness. 
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Inglis  Cockbum. — He  is  a  commissioner,  and  as 

Cunningham,    such  a  party,  though  the  Commissioners  may  be, 

and  are  sued  by  their  officer. 

Hope,  SoL-Gen. — They  have  no  interest,  and 
are  therefore  admissible. 


One  of  several 
Commissionera 
for  making  a 
road  may  be 
called  as  a  wiU 
nes8  for  the 
others  as  to  hcts 
for  which  he  is 
not  personally 
liable. 

I.  PhiUipps,  71, 
(ch.  6,  §  2.) 
Tait's  Law  of 
Ev.  376,  376. 


Clark  V.  Spence, 
3.  Mur.  Rep. 
463  and  466. 


Lord  Chief  Commissioner. — The  clause 
as  to  the  power  of  suing  and  liability  to  be 
sued  puts  the  commissioners  much  in  the  same 
situation  as  a  corporation ;  and 'Mr  Tait  saya 
that  a  corporator  may  be  admitted.  In  Lord 
Fife's  case  the  distinction  was,  that  the  witness 
was  a  trustee  in  the  deed  under  reduction,  and 
had  a  salary. 

Id  this  case,  however,  I  think  the  commission- 
ers must  be  received,  as  the  possibility  of  an  ac- 
tion being  brought  is  too  distant  an  interest*  It 
must  be  proved  that  they  have  done  some  act,  for 
which  money  may  be  taken  out  of  their  pockets. 
They  are  in  the  same  situation  with  road  trus- 
tees  i  and  in  a  great  cause  relative  to  a  west- 
em  district,  it  was  decided,  that  merely  being 
trustees  did  not  render  them  liable  in  damages, 
but  that  they  must  have  done  some  act,  binding 
themselves  personally. 


In  an  action  of  An  objcctiou  was  takcu  to  the  tacksman  of  the 
securm^  to  °he  quarry  being  asked  whether  the  chips  belonged 
l^^r^e  by    to  him  or  the  pursuer. 
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3  T.  R.  27. 


Lord  Chief  Commissioner.-— How  could         Inolu 
this  verdict  be  evidence  in  his  favour  ?   He  has    Cunningham* 
no  interest  in  the  cause.     The  doctrine  on  the   k;«  iT  z,„*Z^ 

Dim  in   quarry- 

subject  is  well  laid  down  in  England  in  a  case  ott  j^nf^  STSi 
a  bill  of  exceptions.  *«>"»  of  the 

*  quarry  whether 

these   chips  be- 

Cockbum  said,  The  evidence  for  the  defender  B^t ».  Baker. 
confirmed  that  for  the  pursuer ;  and  that  all  bar- 
gains had  accessories  :  That  this  case  depended 
on  usage,  and  that  cases  of  usage  had  been  tried 
as  to  writers,  to  trade,  and  to  farms:  That 
what  he  contended  for  was  reasonable,  as  the 
quarry  must  be  kept  clear,  and  workmen  were 
entitled  to  the  chips  and  shapings  of  their  work. 

Lord  Chief  Commissioner. — This  case  is 
of  importance  in  several  views.  The  issue  con- 
tains the  question,  and  an  admission  as  to  the 
contract,  which  is  a  regular  deed  drawn  with 
all  the  solemnities  required  by  the  law  of  Scot- 
land. Had  the  question  turned  on  the  con- 
tract, it  never  could  have  been  here,  as  the 
Judge  in  the  Court  of  Session  would  not  have 
sent  it,  unless  there  had  been  extraneous  mat- 
ter averred.    * 

The  parties  have  judiciously  referred  the 
amount  of  the  damages  to  arbitration. 

The  liability  of  the  defender  depends  on  the 
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Inolis  custom,  usage,  or  practice  of  the  trade.  A 
CirNNiKOHAM.  question  was  raised  as  to  the  admissibility  of 
^^  parol  evidence  in  this  case ;  and  if  you  find  a 
verdict  for  the  pursuer,  and  the  Court  are  of 
opinion  that  the  evidence  was  improperly  ad- 
mitted, then  a  new  trial  will  be  necessary; 
but  if  the  parties  are  satisfied  with  the  decision 
of  the  case,  then,  it  is  at  an  end. 

I  hope  this  will  not  embarrass  you,  as  you 
must  consider  the  evidence  and  hold  that  it  was 
properly  admitted  by  the  Court*  I  state  it  to 
you,  and  therefore  you  must  consider  it,  ^nd 
make  up  your  minds  whether  it  is  of  that  clear 
and  distinct  character  which  ought  to  control 
a  written  deed ;  and  whether  the  practice  is  so 
general  through  the  country  that  the  contract 
is  to  be  explained  by  it,  and  the  intention  c^ 
the  parties  to  be  got  from  the  usage,  there  being 
nothing  in  the  instrument  entitling  the  pursuer 
to  the  chips.  The  defender  has  failed  to  give 
him  the  chips ;  and  the  question  is,  whether  he 
was  bound  to  secure  them  to  him  ?  and  this  de« 
pends  on  the  usage  and  the  acts  of  the  party. 

The  contract  is  specific  in  its  clauses,  and 
shows  that  this  quarry  was  not  the  property  of 
the  defender,  but  of  Lord  Haddington.  There 
is  no  question  as  to  the  stcmes  to  be  used  <m 
the  road,  but  this  being  a  contract  as  to  paving. 
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the  question  is,  whether  the  pursuer  was  en-         Inglis 
titled  to  sell  the  chips  for  his  own  profit  ?  Cunningham. 

The  true  way  to  view  the  case  is  to  consider 
whether  the  evidence  proves  so  clear  and  uni- 
versal a  custom  as  required  a  clause  in  the  con* 
tract  to  bar  it  or  prevent  its  operation.  For  if 
it  is  doubtful  in  its  nature,  and  if  the  knowledge 
of  it  was  limited,  then  it  does  not  require  such 
a  clause. 

You  must  also  consider  the  conduct  of  the 
pursuer,  as  that  has  been  proved,  and  the  nature 
of  the  claim  he  seems  to  have  made  to  these 
chips,  and  whether  it  proves,  that,  at  the  time 
he  first  made  it,  he  was  aware  of  the  clear  and 
universal  usage  for  which  he  now  contends. 
There  is  no  evidence  of  the  demand  having 
been  made  on  the  ground  of  usage  from  August 
1818  till  the  date  of  the  summons  in  1823. 

It  is  said  that  usage  is  admitted  in  other  cases 
to  control  contracts,  and  policies  of  insurance. 
Charter  parties,  and  agreements  as  to  farms,  have 
been  mentioned,  but  on  these  there  is  difference 
of  opinion  as  to  the  propriety  of  admitting  parol 
evidence,  though  it  is  now  too  late  to  vary  what 
has  been  done.  But  all  these  are  general  mat- 
ters known  to  all  merchants  and  all  farmers ; 
and  being  universally  known  in  the  common 
transactions  of  mankind  n)ust  bind  all  mankind. 

VOL.  IV.  F 
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Lang 

V. 
LiLLIE. 


July  12, 


But  is  the  present  case  of  that  description  ?  Is 
it  universal  in  its  character  and  clear  in  its 
proof?  If  it  is,  then  you  should  find  for  the 
pursuer,  but  if  not,  then  for  the  defender.  One 
ndtness  stated  the  chips  to  be  a  perquisite  of  the 
quarrier ;  but  that,  if  he  did  not  take  them  at  the 
time,  he  was  not  entitled  to  use  the  roads  to 
carry  them  off  afterwards,  which  shows  the  ne- 
cessity of  a  communing  with  Lord  Haddington ; 
and  the  question  to  consider  is.  Whether  the 
evidence  is  so  clear,  distinct,  unclouded,  and 
without  impediment,  as  to  make  out  a  clear  and 
universal  usage  ? 


Verdict — **  For  the  pursuer,  damages  L.300. 


91 


Coekbum  and  Rutherford,  fbr  the  Pursuer. 
Hope,  SoL'-Cren,,  and  L'Amy,  fbr  the  Defender. 
(Agents,  WiUiam  Mercer^  w.  8.,  and  Charles  Cunningham^  w.  s.) 


PmXflENT, 
FOUR  LORDS  C0MMIB8I01IKRS — LORD  GILLIES  AB8XKT. 


1826. 

July  12. 


Damages  for  as< 
sault  and  bat- 
tery. 


Lano  v.  Lillie. 


Ak  action  of  damages  for  assault  and  battery. 
DBPBNCE.--^The  pursuer  insulted  the  defen- 
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4er  by  opprolNrJous  languagei  and  assaulted  him 
first. 

ISSUES. 

**  Whether,  on  or  about  the  27th  day  of  Sepn* 
**  tember  l&SS,  at  or  near  Grangemouth,  in  the 
**  co4nty  of  Sthrling,  the  defender  did  violently 
'^  assault  and  strike  the  pursuer  to  the  injury 
**  and  damage  of  the  pursuer  ?    Or, 

''  Whether*  at  the  time  and  place  aforesaid, 
**  the  pursuer  first  assaulted  the  defender  ?  '* 

Maitkmd  opened  the  case  for  the  pursuer, 
and  stated  the  facts. 

A  witness  was  asked  whether*  though  the   in  &n  Mtion  for 

11         1  1         1-IB1*         11  assault   brought 

pursuer  had  only  one  hand,  he  believed  that   by  a  person  with 

.%  •  /*!•  <.i  !/•    odIv  one  hand 

there  was  a  piece  of  wood  or  iron  at  the  end  of  incompetent  to 
the  other  arm»  To  which  an  objection  was  taken.    Jdui  Js^^^^vw 

Lord  Chief  Commissioner— The  general  SS*fhf^'^b. 
belief  of  this  may  be  good  in  argument,  but  is  S?^'^oth«\ra. 
not  9  subject  of  evidence  at  present.  It  may 
be  the  subject  of  evidence  in  the  course  of  the 
cause»  that  the  defender  used  his  stick  from  an 
apprehension  of  an  attack  by  this  wooden  band, 
but  what  you  now  ask  is  his  belief,  which  may 
arise  from  what  he  was  told  by  others  ? 

JqffYey^  for  the  defender  said,  The  pursuer 
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Lang 


In  an  actiou  for 
assault,  incom- 
petent to  prove 
the  belief  of  a 
witness  as  to  the 
pursuer's  pur- 
pose in  eoming 
towards  the  de- 
fender. 


Hay  V.  Boyd, 
3  Mur.  Rep.  12. 


used  insulting  language,  and  came  on  board  the 
vessel  where  the  defender  was,  for  the  purpose  of 
attacking  him.  The  pursuer  is  quarrelsome, 
and  the  first  stroke  does  not  constitute  the  as- 
sault. 

An  objection  was  taken  to  the  question.  What 
was  the  pursuer's  purpose  in  coming  on  board 
the  vessel  ? 

Jeffrei/.^^When  the  facts  are  proved  it  is  com* 
potent  to  ask  the  impression  made  by  them.  I 
might  ask  whether  the  witness  had  any  doubt 
that  the  pursuer  came  for  the  purpose  of  assault. 

Hope,  SoL^Gen. — If  the  defender  is  ready  to 
prove  the  facts,  the  impression  is  of  no  conse^ 
quence,  and  if  he  cannot  prove  the  &ct8,  then 
it  is  equally  of  no  consequence^ 


Lord  Chief  Commissioner.— It  is  compe- 
tent to  prove  the  acts,  but  I  doubt  if  you  can 
prove  the  impression  made  by  them  on  the 
witness.  I  think  it  is  according  to  the  con- 
stant course  of  proceeding  to  distinguish  be- 
tween the  conclusion  the  jury  are  to  draw  from 
the  facts,  and  that  which  is  drawn  by  the  wit- 
ness. There  are  two  questions  in  the  issue, 
and  if  it  is  competent  it  must  be  under  one 
or  other  of  them.  The  first  raises  a  question 
of  law,  whether  there  was  an  assault?  and  surely 
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the  witness  cannot  be  allowed  to  prove  his  opi^  Lang 
nion  on  this  point,  but  must  be  confined  to  facts*  Lillie. 
The  same  rule  applies  to  the  question  of  damage- 
It  is  competent  to  prove  the  res  gestce  and 
concomitant  facts  ;  but  unless  there  is  some  im- 
perative rule  of  the  law  of  Scotland  to  the  con- 
trary, I  must  reject  this  evidence. 


an  ac- 
tion for  assault 


A  witness  being  afterwards  asked  whether   9"-  J" 

^  ...         *"***  *^' 

the  pursuer  was  of  a  quarrelsome  disposition  ?   »  >*  competent 

■■  *  *  to  ask   whether 

The  Lord  Chief  Commissioner  said,  he  was    the  pursuer  le 
averse  to  interfere,  but  that  he  doubted  the  com*   disposition  ? 
petency  of  the  question.     The  Solicitor-Gene- 
ral, however,  having  stated  that  he  did  not  mean 
to  object,  and  reference  being  made  to  the  cases 
of  Senior  and  Lang  tried  at  Glasgow,  and  Ban- 
nerman's  case  tried  at  Perth,  the  question  was 
allowed  to  be  put,  Lord  Pitmilly  observing,  how-   Bannerman  «. 
ever,  that  the  marginal  note  in  Bannerman's  case   Rt^™49  ^  ^"'* 
was  too  strongly  expressed. 

Hope,  Sol-Gen.,  contended.  That  the  on- 
ly question  was  the  amount  of  damage,  as  no 
assault  by  the  pursuer  was  proved :  That  the 
assault  was  to  be  judged  of  from  the  facts,  and 
not  the  opinion  of  the  witnesses. 

Lord  Chief  Commissionbr. — You  are  to 
lay  out  of  view  every  thing  that  is  not  proved, 
and  the  case  is  a  very  short  one.     There  is  a 
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Gordons 

V, 

SUTTIK, 

AND  SUTTIE 

V. 
AlTCHISON. 


pounter-issue,  and  had  there  been  any  evidence 
of  an  assault  by  the  pursuer  there  would  have 
been  an  end  of  the  case.  This  question  turns 
on  what  in  law  is  an  assault ;  and  I  state  to  you 
that  there  must  be  a  physical  bodily  act ;  and 
that  words,  or  coming  forward,  or  furious  looks, 
do  not  amount  to  an  assault. 

Your  verdict  must  therefore  be  against  the  de- 
fender on  this  point.  The  next  questicm  is,  whe- 
ther he  struck  the  pursuer?  There  was  evidence 
on  both  sides,  and  the  witnesses  agree  as  to  the 
striking,  so  you  have  only  to  consider  the  dama- 
ges, which  are  entirely  for  you.  They  ought 
not  to  be  given  as  a  punishment,  but  as  a  mo- 
derate  and  just  indemnification  for  the  injury. 


Verdict*-^^^  For  the  pursuer,  damages  L«60.'* 

Hopey  SoL'Gen.  and  Maitland,  for  the  Pursuer, 
Jeffrey  and  Cockburn,  fbr  the  6efbttder. 
(Agents,  Hotchkis  and  MeikUjohmj  w.  8.>  and  2>.  jf  ^*  Blackie,  w.  8.) 


PUESENT, 
Loans  CHIEF   COMMISSIONER,   PITMILLT,   AND   C&INOLSTiX 


Gordons  i;.  Suttie,  and  Suttie  t;.  Aitchi- 

SON. 

Suspension  by  the  tenants  of  a  flint  mill  of  a 
Question  as  to  the   charge  ffivcn  for  rent,  on  the  ground  that  the 

diminution  of  ®     ®  ^ 


1826, 
July  13, 


Finding  for  the 
defender  in  a 
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proprietor  had  allowed  the  conterminoiM  hm-  Gordoks 

tor  to  divert  the  water  from  the  mill*    There  Suttie, 

was  also  an  action  of  relief  and  damages  by  the  ^^^  ^uttie 

proprietor  agaiost  that  heritor.  aitchibon. 


the  power  of  a 
flint-mill  by  the 
ISSUE.  alleged  abstrac- 


The  issue  contained  an  admission  of  the  lease 
and  warranty  of  the  mill  by  the  predecessor  of 
the  defender.  The  question  then  was^ 
^*  Whether  the  stream  of  water  which  was  em- 
ployed in  driving  the  said  mill,  when  it  was 
let  to  the  pursuers  in  April  181S,  has  been 
since  that  time  so  lessened  in  quantity,  or  di- 
"  verted  from  the  said  mill,  by  William  Aitchi- 
^  son  of  Drnmmore,  the  conterminous  heritor, 
**  as  to  diminish  the  power  of  the  said  mill  in 
^*  performing  the  work  which  it  was  capable  of 
*'  performing  at  the  time  the  lease  was  granted  ? 
•«  And,  Whether  the  diminution  or  diversion 
*'  of  the  said  stream  was  caused  and  continued 
**  by  the  negligence,  or  by  the  permission  of 
^*  the  defender,  to  the  loss  and  damage  of  the 
**  pursuers  ?*' 

In  the  action  of  damages  the  issue  was, 
^  It  being  admitted  that  the  pursuer  is  pro- 
'^  prietor  of  the  lands  of  Prestongrange,  and  of 
^  the  flint-mill  situate  at  the  foot  of  Preston- 


tion  of  water. 
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SUTTIE, 

AND  SUTTIE 

V* 
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« 

f< 
fC 


grange  avenue,  possessed  by  Robert  and 
George  Gordons ; 

^'  Whether  the  defender,  without  the  con* 
sent  or  permission  of  the  pursuer,  did,  subse- 
quent to  the  month  of  April  1812,  divert 
from  the  said  mill  the  stream  of  water  belongs 
ing  to  the  same,  or  did  so  lessen  the  quanti- 
ty of  the  said  stream  as  to  diminish  the  pow- 
er of  the  said  mill,  to  the  loss  and  damage 
of  the  pursuer  ?" 


It  being  admit- 
ted  by  the  defen- 
ders, that  com« 
plaints  were 
made  by  the  pur- 
suer, it  is  in- 
competent to 
give  in  evidence 
the  letters  con- 
taining these 
complaints. 


Before  proceeding  to  trial  it  was  agreed  that 
both  cases  should  be  tried  by  the  same  jury. 

Hunter  opened  the  case  for  the  pursuers,  and 
stated  the  facts,  and  described  the  diflferent 
sources  of  the  mill-stream  from  a  plan,  a  copy 
of  which  was  given  to  the  jury.  That  the  da- 
mage was  more  than  the  rent ;  but,  even  if  it 
were  not  so  much,  he  was  not  bound  to  pay  rent 
for  a  useless  mill. 

It  was  proposed  by  the  Gordons  to  call  for 
a  letter  written  by  them  to  Sir  James  Suttie. 

Cockbum  objected  to  the  production,  but  ad- 
mitted that  they  complained. 

Lord  Chief  Commissioner. — You  cannot 
get  your  own  letter  to  prove  facts,  or  produce  an 
impression,  or  to  prove  the  manner  in  which 
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you  made  your  complaint.  You  have  called  for  Gordons 
it  for  the  purpose  of  proving  that  you  complain*  Suttie, 
ed,  but  that  is  admitted.  ^^^  J! 

AlTCHlSON. 


At  the  close  of  the  evidence  for  the  pursuer,   Though  the  pur. 

suer  fails  in  ft 

his  Lordship  suggested  that  there  was  a  defect   matenai  part  of 
in  the  evidence,  which,  had  the  case  been  in   court  has  no 
England,  would  have  produced  a  nonsuit :  That   ^nroit 
there  was  no  evidence  of  the  power  of  the  mill 
at  the  time  it  was  let,  the  only  evidence  being 
of  the  diminution  of  the  water. 

Mr  Murray  admitted  that  two  of  the  witnes- 
ses got  confused,  and  that  the  precise  amount 
of  damage  was  not  proved ;  but  contended  that 
the  loss  of  the  subject  let  was  proved.  On 
the  other  side,  Mr  Cockburn  said,  the  ques- 
tion does  not  turn  on  the  abstract  proposition 
that  the  water  was  diminished,  but  there  are 
three  facts  which  must  be  made  out :  That 
the  stream  was  diverted  ;  that  it  was  by  Aitchi- 
son  ;  by  consent  of  Sir  James  Suttie.  The 
proof  is  of  operations  by  Aitchison  in  1822;  and 
it  is  proved  that  before  that  year  no  work  was 
done  at  the  mill. 

Lord  Chief  Commissioner.*— The  difficul- 
ty in  this  case  is,  that  the  issue  is  as  to  the  power 
of  the  mill.     It  is  said  the  power  is  taken  away. 
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V, 
AlTCHISON. 


bat  the  power  at  the  date  of  the  lease  is  not 
proved.  No  doubt  it  is  (rue  as  aa  abstract  pro- 
position, that,  if  the  water  employed  in  driving 
it  is  diminished,  the  power  is  diminished.  But 
then  the  question  is  on  the  power,  and  that 
ought  to  have  been  proved. 

This  is  a  great  example  of  the  necessity  of 
the  power  to  nonsuit  being  introduced  into  this 
Court ;  but  I  have  here  no  power  thus  to  with- 
draw  the  case  from  the  jury,  which  would  en- 
able the  party  to  bring  his  case  in  a  better  form. 

If  it  goes  to  them  on  the  merits,  the  verdict 
must  settle  the  case. 

It  is  in  evidence  that  part  of  the  wat^  dfver- 
ted  by  Aitchison  was  his  own,  and  in  the  cir« 
cumstances  of  this  case  it  would  have  been 
better  had  the  tenant  not  withheld  his  whole 
rent,  and  had  the  agent  for  Sir  James  agreed 
to  a  deduction. 


Cockbum^  in  opening  the  case  for  the  defen- 
der^ said^  The  pursuer  was  bound  to  prove  that 
water  was  taken  from  the  stream ;  that  it  was 
so  taken  by  Aitchison  ;  and  that  it  was  by  con- 
sent of  the  defender.  But  he  had  failed  in  prov- 
ing that  a  drop  of  water  was  taken  from  the 
stream.  The  water  might  be  diminished,  but 
that  was  by  draining  and  other  operations,  over 
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which  the  defeader  had  no  control.  The  only 
water  which  is  not  allowed  to  flow  into  the 
^ream  is  that  raised  by  a  steam-engine  by  Ait- 
chison ;  and  I  say  to  the  jury  in  common  sense, 
and  I  say  to  the  Court  in  law,  that  he  is  not  bound 
to  work  this  engme  to  supply  the  water,  nor  is 
he  bound  to  make  it  run  in  one  direction  rather 
ihan  another. 


Gordons 

V. 

SUTTIE, 

AND  SUTTIE 

V. 
AlTCHISON. 


Lord  Chief  Commissioner.— As  this  case 
is  to  be  decided  on  its  merits,  I  am  glad  that  it 
underwent  some  discusi^on  before  the  present 
address ;  for  there  is  matter  both  for  the  Court 
and  the  jury.  This  issue  arises  out  of  a  com- 
mon transaction,  a  lease,  in  which  the  tenant 
withholds  his  rent,  allying  that  the  landlord 
failed  in  what  he  warranted. 

Here  your  duty  is  performed  by  taking  the 
views  of  law,  and  construction  of  the  issue  from 
the  Court,  and  considering  the  fact,  which  is 
more  peculiarly  for  you,  and  then  finding  gene* 
rally  for  the  pursuer  or  defender.  There  are  in 
fact  two  issues,  and  these  may  branch  into  parti- 
culars ;  but  the  question  to  consider  is,  Whether 
what  was  warranted  in  1812  has  been  lost  by 
the  n^ligence  of  the  defender  ? 

You  must  then  consider  whether  it  is  proved 
that  the  water  was  taken  from  the  running 
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Stream  \  for  a  running  stream  must  run  in  the 
same  quality  and  quantity  as  in  time  past ;  but 
I  cannot  lay  it, down  as  a  general  rule,  that  a 
proprietor  of  higher  lands  is  not  to  drain  them, 
or  that  he  is  bound  to  allow  the  surface  water 
to  flow  in  the  same  direction  as  formerly. 

As  to  the  water  from  the.  distillery,  I  hold 
that  no  landlord  could  be  bound  to  warrant 
that  the  water  collected  there  should  be  thrown 
into  the  strean.  To  incur  a  liability  from  ne- 
gligence there  must  have  been  an  obligation  to 
care  and  diligence  on  the  part  of  the  defender  ; 
and  to  subject  him  for  granting  permission  to 
do  any  thing  there  must  have  been  a  power  to 
prevent  it  being  done.  In  the  present  case 
there  was  no  such  obligation  or  power  in  the 
defender. 

With  respect  to  the  water  from  the  coal-pit, 
it  appears  that  this  was  water  raised  on  the  land 
of  Mr  Aitchison  by  means  of  machinery,  and 
there  was  no  obligation  on  him  to  continue  to 
work  it,  or  to  make  the  water  flow  into  the 
stream.  If  the  water  was  produced  by  the 
operation  of  nature,  by  a  spring  or  a  coal  level, 
it  is  a  material  question  whether  that  must  not 
be  allowed  to  flow  in  the  same  manner  as  here- 
tofore ;  but  when  it  is  produced  by  the  operation 
of  man,  by  machinery,  I  think  it  impossible  to 
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say  that  it  was  part  of  the  ancient  stream  which 
the  defender  was  bound  to  warrant. 

There  is  evidence  that  the  water  is  insuffi* 
cient  for  the  mill ;  but  is  there  any  evidence 
of  water  having  been  abstracted  ?  The  evidence 
shows  that  there  was  a  deficiency  of  water  prior 
to  the  lease,  and  that  no  flint  was  ground  at 
the  mill  in  1812  ;  and  the  issue  is,  whether  the 
water  is  diminished,  so  as  to  lessen,  &c.  To  sup- 
port this  issue  the  pursuer  ought  first  to  have 
proved  the  work  it  could  have  done  in  1 8 1 2  ;  but 
there  is  no  such  evidence.  If  I  am  wrong  in 
the  construction  of  the  issue,  there  is  a  remedy 
in  the  Court  of  Session.  On  the  evidence  I 
think  there  ought  to  be  a  verdict  for  the  de* 
fender. 

Verdict — For  the  defender. 


60BDON8 

Vn 

SuTTIEj 
AND  SUTTIE 

V. 
AITCHI8ON. 


In  the  case  of  Suttie  v.  Aitchison,  his  Lord- 
ship said,  that  of  course  Mr  Aitchison  must  go 
clear  put  of  Court ;  and  the  case  was  settled, 
the  pursuer  consenting  that  the  defender  should 
have  the  whole  benefit  he  would  have  derived 
from  a  verdict  in  his  favour. 


i7.  A,  Murray  and  Hunter,  for  Gordons. 
Cockbum  and  Dundas,  for  Suttie. 
Jeffrey  and  Sctndfordf  for  Aitchison* 
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Damages   for   a 
libel. 


PBESEKT, 
LOEDB  CHIEF  COMMISSIOVER,  PITKII.I.T,  AVD   MAGXBKZIE. 


Alexander  r.  Macdonald. 

Damages  by  a  professor  in  a  university  against 
the  editor  of  a  newspaper  for  a  libel. 

Defence. — The  words  published  are  not 
calumnious  or  actionable.  They  are  substan- 
tially true. 

ISSUE. 

The  issue  was,  whether  the  words  represented 
the  pursuer  as  "  unfit  for  the  discharge  of,  or 
**  as  neglecting  his  duty  as  a  professor  ?  Or 
**  whether  the  class  was  in  a  state  of  insubordi- 
"  nation/'  &c. 


MobertSQU  opened  the  cfise  and  stated  the 
facts. 

J^et/f  for  the  defender  said,  This  is  an  ill- 
advised  case,  but  one  in  which  I  appear  not 
only  in  defence  of  an  honest  tradesman,  but 
also  in  defence  of  free  discussion. 

It  may  be  a  libel  on  the  scholars,  but  not  on 
the  professor,  to  publish  falsely  that  a  class  is 
in  a  state  of  insubordination.     But  you  are  not 
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to  Strain  words  to  find  out  malice,  especially  in  a    Alszandbr 
newspaper,  and  when  an  apology  was  offered*    Macdonald. 

Cockburn  said.  That  such  an  allegation  was 
most  injurious  to  a  professor.  If  an  apology 
equal  to  a  retractation  had  been  offered  it  would 
have  been  accepted*  The  name  of  the  author  - 
was  refused.  No  man  can  state  too  strongly 
the  advantages  of  a  free  press,  but  it  must  keep 
to  general  discussion,  and  not  attack  private 
character. 

LfORD  Chief  Commissioner. — Much  has 
been  said  of  the  liberty  of  the  press  to  induce 
you  to  find  a  verdict  for  the  defender ;  but  that 
is  a  subject  with  which  here  we  have  nothing  to 
do,  though  we  must  feel  anxious  that  nothing 
done  here,  or  in  any  Court,  should  interfere  with 
that  great  public  right.  By  the  law  of  the  coun- 
try every  one  is  free  to  publish,  but  is  liable  to 
prosecution  or  action  for  what  he  so  publishes ; 
and  you  must  deal  with  the  present  case  accor- 
ding to  the  evidence  and  sound  sense*  You 
are  not  to  put  any  strained  construction,  or  far- 
fetched meaning  on  the  words,  to  draw  them 
into  a  libel,  but  are  to  judge  of  them  according 
to  the  sense  of  mankind. 

Libel  or  no  is  a  question  for  the  Court ;  and 
we  are  of  opinion  that  the  words  are  libellous, 
but  the  pursuer  has  limited  himself  to  a  parti- 
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Alexander    cular  meaning  of  the  words,  and  you  are  to  judge 
Macdo'nalo.    whether  he  has  put  the  true  one,  and  whether 

they  represent  him  as  unfit  for  the  situation  of 
professor,  or  as  having  neglected  his  duty. 

There  are  many  protected  cases,  and  in  these 
it  is  necessary  to  state  malice,  which  may  be 
proved  either  from  the  false  and  calumnious 
nature  of  the  libel,  or  by  direct  evidence  ;  but 
where  there  is  no  protection,  the  law  infers 
malice  from  the  falsehood  and  calumny.  The 
present  must  stand  as  an  unprotected  libel,  as 
this  is  a  subject  which  a  newspaper  is  not  en« 
titled  to  discuss. 

On  the  second  issue  the  pursuer  anticipated 
the  case  of  the  defender,  by  proving  the  false- 
hood; and  though  it  is  to  be  regretted  that 
such  a  case  was  brought,  yet  we  cannot  con- 
trol a  party  in  bringing  his  action.  It  is  fair 
to  state  the  paragraph  in  a  subsequent  paper, 
though  it  goes  only  in  mitigation  of  damages. 
If  you  find  a  verdict  for  the  pursuer,  you  must 
also  assess  the  damages,  as  money  is  the  only 
measure  which  a  court  of  common  law  can  ap- 
ly  in  estimating  the  injury. 


Verdict — "  For  the  pursuer,  damages  L.50. 

Cockbum  and  Robertson,  for  the  pursuer. 
Jeffrey,  for  the  defender* 
(Agents,  Walter  Cooky  w.  s.,  and  Ranuay  and  ImriCy  w.  s.) 


» 


1826. 


THE  JURY  COURT, 


97 


pmsasKT', 

rOBD    CRIKGLETIE. 


Andersoks 

V. 

Jeffrey. 


Andersons  v.  Jeffrey. 

An  action  for  proving  the  tenor  of  a  trust-dis- 
position and  deed  of  settlement  alleged  to  be 
destroyed  afler  the  death  of  the  granter. 

ISSUE. 

*'  It  being  admitted  that  a  deed  of  settlement 
^*  was  executed  by  the  late  Hugh  Anderson,  the 
"  father  of  the  pursuers,  and  that  the  same  does 
"  not  now  exist  j 

'*  Whether  the  said  deed  of  settlement,  and 
'*  any  codicils  added  thereto,  were  or  were  not 
<<  destroyed,  with  the  knowledge,  or  by  the  di- 
*•  rections  or  authority  of  the  deceased  ?** 

Skene  opened  the  case  for  the  pursuer,  and 
stated.  That  the  deed  was  executed  in  I8O7, 
and  a  codicil  added  in  March  I8I6 ;  that  some 
of  the  family  wished  to  alter  the  deed,  but  the 
granter  being  in  extremis  this  was  impracticable, 
and  the  eldest  son  took  it  to  Edinburgh  to  con- 
sult counsel,  and  on  his  return  it  was  destroyed. 
This  made  the  heritable  property  descend  to  the 
eldest  son,  who  possessed  it  for  three  years,  and 
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Finding  that  a 
deed  was  de- 
stroyed alter  the 
death  of  the  ma- 
ker of  it,  with- 
out his  direc- 
tions or  authori- 
ty- 
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Ande&sons 

V. 

Jeffeey. 


at  the  end  of  that  period  executed  a  deed,  re- 
placing some  of  his  relations  in  the  same  situa- 
tion as  they  had  been  in  his  father's  deed  ;  but 
this  having  been  done  within  a  short  period  of  his 
bankruptcy,  the  trustee  for  his  creditors  brought 
a  reduction  of  it  on  the  act  1681,  as  a 
conveyance  to  a  conjunct  and  confident  person 
without  just  or  necessary  cause.  In  this  action 
the  Court  held  it  necessary  to  prove  the  tenor 
of  the  former  deed,  and  we  submit  to  the  Court 
that  the  judgments  in  the  reduction,  and  the 
examination  of  havers,  being  between  the  same 
parties,  and  in  fact  the  same  cause,  are  evidence 
in  this  cause. 

It  is  impossible  that  the  deed  could  be  de- 
stroyed by  the  father,  or  even  by  his  direction ; 
for  if  he  directed  the  opinion  of  counsel  to  be 
taken,  then  we  must  hold  that  this  opinion  was 
to  be  acted  on,  and  the  opinion  given  was,  that 
the  deed  should  not  be  destroyed. 


Incompetent  to 
give  in  evidence 
in  one  case  an 
interlocutor  pro- 
nounced in  ano- 
ther between  the 
same  parties. 


When  an  interlocutor  of  Lord  Alloway  in 
the  reduction  was  produced,  in  which  his  Lord- 
ship found  it  instructed  by  the  oaths  of  havers 
that  the  settlement  had  been  destroyed  after 
Mr  Anderson's  death. 

Cockbum  objects.  It  is  in  another  cause  not 
conjoined  with  this. 
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Jeffrey. — This  cause  arises  out  of  the  reduc-  Andersons 

tion,  and  is  a  mere  step  in  it ;  the  subject  and  Jeffkey. 

the  parties  are  the  same,  and  this  interlocutor  '•^  ""^ 
is  necessary  to  show  the  matter  still  in  dispute. 

Lord  Cringletie. — I  wish  to  know  the 
authorities  for  admitting  in  one  cause  evidence 
taken  in  another.  It  appears  to  me  impossible 
to  lay  this  opinion  of  Lord  AUoway  as  to  the 
destruction  of  the  deed  before  the  jury ;  they 
must  judge  for  themselves. 

Cockhum* — This  is  clearly  inadmissible* 
The  parties  are  not  the  same ;  but  if  they  were, 
a  party  may  make  an  admission  in  one  cause 
as  a  thing  of  no  consequence,  which  he  is  by  no 
means  bound  by  in  another,  where  it  is  of  con- 
sequence. 

Jeffrey. -^The  defender  is  a  party  in  both 
processes,  and  the  ultimate  question  is  the  same 
in  both*  In  England  it  is  incompetent  to  pro- 
duce a  verdict  against  a  stranger,  but  here 
the  party  objecting  is  the  same.  1 .  Phillipps, 
319*  Russel  V.  Cunningham,  13th  February 
1664,  Mor.  14028.  Town  of  Edinburgh  v. 
Earl  of  Lothian,  9th  January  l67^,  Mor. 
14029*  Duke  of  Gordon  v.  Lady  H.  Gordon, 
2d  November  1748,  Mor.  14045. 

The  parties  expected  a  judgment  in  the  re* 
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Andersons    ductioD,  but  the  Court  seilt  this  issue,  which 
Jeffrey.      is  rather  awkwardly  expressed,  and  is  conclu- 
sive of  the  point. 

Cockburn. — If  this  is  produced  as  a  verdict 
or  judgment,  and  is  probatio  probata^  then 
there  is  no  use  in  this  trial* 

Lord  Crimgletie.-— I  cannot  hold  the 
judgment  of  Lord  Alloway  as  conclusive,  or 
admit  it  to  trammel  the  jury.  If  this  is  to  be 
held  probatio  probata^  it  is  most  extraordinai^ 
that  this  issue  should  have  been  sent  to  try 
whether  the  deed  was  destroyed  with  the  test^ 
tor's  knowledge,  or  by  his  authority. 


It  was  then  proposed  to  put  in  the  deposi- 
tion of  Mr  Crawford,  the  writer  to  whom  the 
8pence  v.  Clark,   SOU  had  applied,  aud  who  had  been  examined 

3  Mur.  Rep.  ,  i_    j.  •_        j      j 

454.  as  a  haver,  but  was  since  dead. 

Mr  Cockburn  at  first  objected,  that  the  exa- 
mination, being  taken  in  the  reduction,  wasinad- 
missible ;  but  afterwards  withdrew  his  objection. 
Answers  to  a  But  whcu  the  auswcrs  to  the  revised  condescen- 
i^  ano^CT  w^e  dcucc  iu  the  reduction  were  put  in,  he  objected 
StSat'thf  ■  that  it  was  not  evidence  agamst  him,  as  it  might 
Mrty  made  the     j^^^  ^  jjjg  Jntercst  iu  ouc  casc  to  contest  points 

admission,  but  ^ 

not  as  conclusive   which  wcrc  important  in  another.  Mr  Jeffirey  ad- 

of  the  fact  *^  .  »  "^ 

mitted  that  he  was  not  entitled  to  produce  a 
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general  pleading,  but  answers  to  a  condescen-  Avdemovs 

dence  were  not  of  that  nature,  and,  being  in  Jeffrey. 

another  cause,  was  of  no  consequence,  as  he  ^^^^^^'""^ 
might  prove  an  extrajudicial  admission. 

I^ORD  Cringletie. — In  the  Court  of  Session, 
in  one  case  the  declaration  of  a  bankrupt  was 
held  evidence  against  his  creditors,  aad  this 
must  be  held  the  declaration  of  the  party  signed 
by  his  counsel ;  but  I  do  not  think  it  such  an 
admission  as  excludes  proof  of  it  being  untrue. 
It  only  proves  that  the  party  made  the  admission. 

When  copies  of  letters  which  passed  be-   ^^^^^^ 
tweeh  one  of  the  pursuers  and  a  former  trustee   bankrupt  estate 

*-  not  admitted  as 

for  the  creditors  of  James,  the  eldest  son,  were   evidence  against 

his  successor. 

produced, 

Cockburn  and  More  objected. — These  were 
written  with  a  view  to  compromise  a  dispute, 
and  they  are  not  admissions  of  a  party,  but  the 
private  letters  of  the  trustee.  The  former  trus- 
tee is  not  a  party,  and  we  are  not  to  be  affected 
by  his  acts,  as,  instead  of  giving  these  to  his  suc- 
cessor in  office,  he  gave  them  to  his  opponent. 

Jeffrey. — ^If  they  were  written  with  a  view 
to  a  compromise,  they  cannot  be  produced,  but 
this  is  not  the  case.  They  must  be  produced, 
as  they  are  statements  by  a  party  of  facts  con- 
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Anbebsons        sistent  with  his  own  knowledge,  and  important 

Jeffrey. 


to  the  cause. 


An  agent  in  one 
cause  inadmissi. 
ble  as  a  witness 
in  another  aris- 
ing out  of  it,  ex- 
cept as  to  the  ex- 
ecution of  a 
deed. 

Gilchrist  v. 
Dempster,  3 
Mur.  Rep.  364. 
M'Neill  V. 
M^NeiU,  3  Mur. 
Rep.  150. 
Carmichael  v, 
Tait  and  Fraser, 
7th  Dec.  1822. 


Lord  Cringletie. — It  is  clear,  that,  if  this 
is  a  confidential  correspondence,  the  trustee 
ought  not  to  produce  it.  The  former  trustee  is 
not  here,  and  this  is  opposed  by  the  present  trus- 
tee. I  do  not  think  they  are  evidence  against 
the  present  trustee.  It  is  a  very  delicate  ques- 
tion, however,  and  the  difficulty  is,  that,  though 
the  Court  cannot  compel  the  production,  yet 
how  can  it  shut  its  eyes  when  the  letters  are 
produced  ? 

A  witness  was  called  who,  it  was  said,  had 
acted  as  agent  in  the  original  ca\ise.  The  wit- 
ness was  examined  in  initialibus. 

jCockbum. — He  has  a  direct  interest  in  the 
cause,  as  he  shares  in  the  profit ;  but  he  may 
be  examined  to  the  execution  of  the  deed. 

Jif^ey.— He  is  a  necessaiy  witness.  In 
Gibson's  case  he  had  advised  the  action,  but 
gave  up  upon  seeing  that  he  would  be  required 
as  a  witness.  The  objection  of  agency  is  not 
one  of  interest,  but  partiality.  He  is  not  agent 
in  this  cause. 


Lord  Crinoletie. — The  only  dificulty  here 
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is  from  the  previous  part  of  this  cause,  in  which  Andeksoks 
the  witness  was  the  proper  dgent,  and  was  the  Jeffrey. 
sole  director,  and  in  which  he  could  not  have  --^^^"'^ 
been  examined.  This,  though  a  separate  cause, 
arises  out  of  the  reduction,  and  depends  on  the 
same  facts  i  and  though  this  cause  has  been  con- 
ducted by  his  partner,  yet  in  the  situation  in 
which  he  stands  in  reference  to  both  causes^  I 
consider  him  subject  to  the  contamination  of  par- 
tial counsel,  and  that  he  is  interested  to  support 
this  cause.  This  contamination  is  radical,  and 
I  cannot  separate  the  one  from  the  other.  But 
it  is  admitted  that  he  may  be  examined  as  to 
the  execution  of  the  codicil  and  the  state  of  Mr 
Anderson's  mind  at  that  date,  and  I  have  no 
hesitation  in  admitting  him  to  that  extent. 

In  the  course  of  his  examination  the  witness   circumstances  in 

which  It  was 

was  asked.  What  instructions  did  James,  the   found  incompe- 

-  -       ,  ^  ,      tent  to  prove 

son,  give  you  when  you  wrote  the  letter,  loth   the  mstractions 

A       '1    lO^iAo  given  for  writ- 

Apnl  1810?  ing  a  letter. 

Cockbum  objects,— «.I  appear  for  the  tmstee 
for  his  creditors,  and  though  I  admit  the  letter, 
I  cannot  be  affected  by  what  James  either  said 
or  did.  He  could  not  be  called  as  a  wit- 
ness for  his  mother  or  brother,  and  it  is  still 
less  competent  to  prove  what  he  said.  Can  a 
bankrupt  be  allowed  to  ruin  his  creditors  by 
what  he  chooses  to  say  ? 
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Andersons 
Jeffrey.. 


Jeffrey*— It  is  competent  to  prove  the  trans- 
action by  this  witness,  and  also  what  James 
said.  Had  he  been  solvent,  he  would  have 
been  the  party  in  the  cause  ;  and  being  insol- 
vent does  not  vary  the  principle. 


A  bankrupt  not 
a  competent 
witness  as  to 
matter  affecting 
the  bankrupt 
estate. 

Lindsay  v.  Chap- 
man, 23d  Feb. 
1826.     Glen, 
dinning  v. 
Brown,  Dec  8, 
1814.    Smidi 
V.  Bank  of 
Scot.   Dec.  7) 
1826.     Simpson 


Lord  Crinoletie. — There  are  two  ques- 
tions, Whether  this  is  a  vidtness  to  be  received  on 
the  points  ?  and  whether  the  points  may  be  pro* 
ved  ?  I  doubt  if  the  witness  is  admissible  to  prove 
this.  If  he  had  been  called  to  prove  a  fact,  that 
he  saw  the  testator  throw  the  deed  into  the  fire, 
or  that  he  sawthe  embers  of  it  after  itwas  burned, 
the  case  might  be  different ;  but  this  is  to  prove 
statements  by  an  interested  party.  I  at  first 
hesitated,  and  thought  him  admissible  to  prove 
'  the  instructions  for  the  letter  ;  but  as  the  letter 
is  now  admitted,  I  am  inclined,  on  the  whole, 
to  hold  him  inadmissible  to  prove  any  state* 
ments  by  James. 

When  the  bankrupt  was  called, 

Cockbum  objects, — He  has  an  interest  or  bias 
which  disqualifies  him.  According  to  the  open- 
ing he  destroyed  the  deed^  and  kept  possession 
of  the  property  for  years,  and  vnthin  six  months 
of  his  bankruptcy  he  attempts  to  cheat  his  ere* 
ditors  on  the  plea  of  duty  and  affection. 

V,  Macfarlane,  and  Gibsons  r.  Marr,  3  Mar.  Rep.  194  and  263. 
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J^ey.^^\  admit  that  he  was  guilty  of  a 
great  impropriety,  and  in  one  sense  of  a  fraud, 
in  destroying  the  first  deed ;  but  the  execution 
of  the  other  was  meritorious.  Where  there  is 
pefmria  iestium  near  relations  are  admitted  in 
secret  transactions. 
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Andersons 

V. 

Jeffrey. 


LorH  Cringletie.*— >I  have  no  doubt  on 
the  subject.  In  many  cases  the  oath  of  the 
bankrupt  is  taken,  but  that  is  on  a  reference. 
I  have  not  a  notion  that  he  is  competent  as  a 
witness. 

The  mother  and  brother-in*law  were  then   The  mother  and 
ealledt  but  rejected  on  the  same  principle.  ^^^  i^ad- 

Cockbum,  in  opening  for  the  defender — It  S^i^^t^^^ 
is  a  relief  to  find  that  the  pursuer  has  &iled  P^*^  ^ 
iff  attempting  to  prove  not  one  but  a  succes* 
liiNi  of  frauds.  The  old  man  was  absolute  pro- 
prietor of  the  deed,  and  the  l^al  presumption 
isi  that  he  destroyed  it ;  and  there  is  no  motive 
which  his  family  could  have  to  do  ao  but  what 
would  equally  influence  hinu 


Lord  Ca»90£.£TI£.— -You  have  been  so  long 
detained  that  I  shall  make  as  few  remarks  as 
possiUe.  From  the  issue  you  will  think  the 
case  simple ;  but  there  has  been  much  1^1 
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Andersons     discussion  in  whichi  if  I  was  wrong  in  my  de« 
Jeffrey.      cisions,  the  Court  wiU  correct  them.     You 
have  only  to  judge  of  the  evidence   before 
you,  and  must  attend  to  the  fact.    It  is  admit- 
ted that  the  father  executed  a  settlement ;  and 
it  is  proved  that  he  added  a  codicil  a  short 
time  before  his  death,  in  order  to  secure  the 
share  of  one  of  his  daughters  whose  husband 
became  bankrupt.  He  died  in  April  1816 ;  and 
it  appears  from  the  after  correspondence  that 
his  son  delayed  making  up  titles.     In  1819  the 
son  executed  a  deed  conveying  away  his  proper- 
ty ;  and  having  become  bankrupt,  the  trustee 
for  his  creditors  brought  a  reduction  on  the 
statute,  and  the  questions  upon  it  are,  Whether 
he  was  solvent ;  and  whether  it  was  without 
just  and  necessary  cause  ?    The  Court  postpone 
ed  consideration  of  the   first  question.     On 
the  second  it  was  said  that  there  was  a  deed 
by  the  father ;  and  the  Court  of  Session  held, 
that,  to  prove  that  there  was  just  and  necessary 
cause,  the  existence  of  that  deed  must  be  esta- 
blished, and  that  it  contained  the  same  provi- 
sions with  the  one  by  the  bankrupt. 

The  question  here  is.  Whether  the  deed  ex- 
isted after  the  father's  death,  and  whether  he 
left  orders  to  destroy  it  ?  On  these  questions, 
the  circumstances  in  which  it  was  executed  are 
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of  impoi^tancey  and  particularly  the  codicil  being     Andersons 
added  a  short  time  before  his  death,  since  it  is      Jeffrey. 
not  probable  that  he  would  add  a  codicil  to  a 
deed  which  he  meant  to  destroy.     Its  being 
sent  to  Edinburgh  is  also  important,  and  the 
purpose  of  it  being  sent.     It  is  also  of  conse- 
quence to  ascertain  whether  it  was  the  original 
deed,  or  a  copy  which  was  sent ;  because  if  it 
was  the  original  it  proves  that  it  was  in  the  bank- 
rupt's hands  ;  and  as  it  is  pretty  well  made  out 
that  he  had  not  returned  home  at  the  time  of 
his  father's  death,  it  could  not  be  destroyed  by 
the  father^ 

Is  there  then  any  proof  that  he  directed  it  to 
be  destroyed  ?  In  point  of  law,  I  say  to  you 
that  there  is  no  evidence  of  such  direction. 
You  are  therefore  to  take  the  whole  circum- 
stances into  consideration,  and  make  up  your 
minds  whether  it  was  in  existence  after  the 
death  of  the  father. 

Verdict — *^  That  the  deed  was  in  existence 
^*  after  the  death  of  Hugh  Anderson,  and  that 
^<  it  was  destroyed  without  his  directions  or  au* 
"  thority." 

Jeffrey  and  Skene,  for  the  Pursuer. 

Cnckburn  and  More,  for  the  Defender. 

(Agents,  C.  </.  F,  Orr,  w.  s.  and  W.  and  A.  G.  FJlit.) 
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Callendar  «_« 

Eddikcton,  present, 

Eddinrton 

^*  lord  gillies. 
Morison's 

Trustees.  =^=i 


Jul/ 19.        Callendar  t;.  Eddington,  Eddinoton  v. 
"''"^^'^'^  Morison's  Trustees. 

Damages  for  in- 

Ebyim;ro.  An  action  of  damsges  for  injury   done  to 

the^L^nS^^  a.  house  in  Edinburgh^  by  making  a   sunk 

hoSL*1^nd  a^  ^^  ^^  ^^  immediate  adjoining  house ;  and  an 

coDsent  that  an  action  of  relief  axnunst  the  persons  who  feued 

action  of  relief  ^  *• 

should  be  dis.      the  ground,  as  by  the  plan  the  defender,  £d- 

posed  of,  as  if  a 

verdict  had  been   diugton,  was  bound  to  make  a  SBjuk  story. 

returned  for  the 
defenders  in  it. 

Defence  bx  EddingtODit — -That  he  carried 
on  the  operations  within  his  own  premises  in  a 
proper  manner,  and  any  iiyury  following  must 
have  arisen  £rom  the  insufficiency  of  the  pur- 
suer's gable. 

For  Morison's  Trustees. — If  any  injury  was 
done  to  the  house  it  was  not  by  operations  sanc- 
tioned by  them. 

ISSUES. 

*^  Whether  (in  summer,  or  the  beginning  of 
autumn  1825,)  certain  operations  were  im- 
properly carried  on  by  the  defender,  or  those 


Ebdington 

V. 

Morison's 
Trustees. 
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*^  acting  under  his  authority,  by  digging  or  ex-  Callendar 
^^  cavating  the  ground  adjoining  to,  or  in  the  Eodington, 
"  immediate  neighbourhood  of  a  house,  the 
"  property  of  the  pursuer,  situated  in  West 
*<  Maitland  Street,  in  the  city,  or  in  the  county 
of  Edinburgh,  whereby  the  said  house  was 
injured  or  deteriorated,  to  the  loss  and  da- 

"  mage  of  the  ptfrsuer  ? 
♦ 
In  the  iMStion  of  relief. 

*^  It  being  admitted  that  the  pursuer  feiied 
*<  from  the  defenders  a  piece  of  ground  in 
<*  West  Maitlaad  Street,  Edinburgh,  immedi- 
**  ately  to  the  west  of  a  house,  the  property  of 
'*  Sharp  Callender,  pursuer  in  a  summons  of 
<<  damages,  in  relief  of  which  this  action  has 
^^  been  raised ;  and  that,  by  the  minutes  of 
."  contract,  the  pursuer  became  bound  to  erect 
"  a  dwelling-house,  according  to  a  plan  there* 
*f  in  referred  to  ;  and  that  the  said  tenement 
'^  should  consist  of  a  sunk  storey  and  three 
'<  stories  above  the  same  ;  and  that  the  pursuer 
'*  did  on  or  about 

^^  proceed  to  excavate  the  said 
''  ground,  for  the  purpose  of  executing  the 
*'  sunk  storey  aforesaid  : — 

"  Whether  the  said  operations  were  carried 
'<  on  in  a(  proper  and  workmanlike  manner,  and 
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Callendar      « 


V 
KdDINGTONj 

Eddinoton 

V. 

Morison's 
Trustees. 


« 


it 


€t 


€€ 


in  the  manner  the  least  calculated  to  injure 
the  adjacent  tenement,  the  property  of  the 
foresaid  Sharp  Callender  ?  And  whether  the 
said  operations  produced  damage  to  the  said 
Sharp  Callender,  for  which  the  defenders  are 
<*  bound  to  relieve  the  pursuers  ?" 

Robertson  opened  the  case,  and  stated  the 
facts^  and  that  the  defender  must  not  only  re- 
pair the  house,  but  pay  damages  for  the  perma- 
nent injury  done  to  it. 


A  report  by 
tndesmen    ad- 
mitted in  evi- 
dence and  read 
to  the  Jury,  the 
witnesses  swear- 
ing that  the  con- 
tents were  true. 


Robertson  v. 
Strang,   I2th 
May  1826.  4Sh. 
and  Dun.  6. 


Certain  persons  who  had  been  called  to  in- 
spect the  house  made  a  report  of  their  opinion, 
which  was  read  without  opposition,  the  wit- 
nesses swearing  that  it  was  a  true  report. 

Jeffrey  for  the  defender,  said,  That  the  jury 
would  have  to  decide  on  contradictory  evidence 
of  opinion.  The  operations  were  sanctioned 
by  the  individual  who  now  holds  the  situation 
of  Dean  of  Guild,  and  the  defenders  were 
bound  by  tljeir  feu-contract  to  make  them.  The 
injury  may  have  been  occasioned  by  other  cans* 
es )  and  as  the  operations  were  cautiously  carried 
on^  the  defender  is  not  liable ;  and  this  being 
damnum  fatale^  the  injury  must  lie  where  it 
falls. 
CSt)cA:6i^rn.— I  willingly  free  the  defender  from 
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Ill 


intentional  misconduct.  All  I  say  is,  that  he  did 
me  an  injury  which  in  law  is  improper  con- 
duct.    But  he  was  also  guilty  of  negligence. 

Lord  Gillies. — It  is  now  my  duty  to  assist 
you  in  considering  this  case,  and  my  duty  is 
easy,  as  the  case  is  simple.  There  is  no  doubt 
that  the  operations  of  the  defender  occasioned 
damage,  and  severe  damage  to  the  house  of  the 
pursuer,  which  was  exposed  to  serious  danger. 
As  damage  was  done  I  think  there  is  little 
doubt  that  the  operations  were  improper.  The 
Dean  of  Guild  was  of  a  different  opinion,  from  a 
great  majority  of  the  witnesses,  who  think  the 
excavation  might  have  been  made  without  inju- 
ry;  and  Mr  Bum,  (against  whose  opinion  I  could 
^ve  little  weight  to  the  others,)  says  it  might 
have  been  done  with  ease  and  perfect  safety.  I 
think,  on  the  whole,  you  will  be  satisfied  that 
the  operations  were  improperly  carried  on,  and 
that  they  caused  the  damage. 

The  di£Biculty  of  the  case  is  the  amount  of 
damage.  The  pursuer  was  deprived  of  the  use 
of  his  house,  and  it  will  require  a  considerable 
sum  to  repair  the  house,  but  I  cannot  think 
this  is  a  case  for  solatium. 


Callenoar 

V. 

Eddington, 
Edoinoton 


V, 


Morison'a 
Trustees. 


Verdict.~.''For  thepursuer,  damages  L.400/' 
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MlLLAB  AND 

Husband, 
Fbasek. 


CASES  TRIED  IN  (Oct  25,  1825.) 

A  consent  was  given»  that  the  action  of  relief 
should  be  disposed  of  as  if  a  verdict  bad  been 
returned  for  the  trustees. 


Cockburn  and  Robertson  for  Callender. 
Jeffrey  and  More,  for  Eddington. 
Buchanan  and  Gibson>^Craig,  for  Moriscm's  Trustees. 
(Agents,  C.  C  Stemarty  w.  s.,  H*,  Graham^  w.  s.^  aod  G«A#Ofi,  ChriS' 
tie,  ^  Wardlav,  w.  s.) 


i««W«P 


1825. 

O.ctober  25, 

and  1826, 

July  20  and  21. 

Finding  as  to  the 
date  at  which  a 
legatee  died. 


INVERNESS. 

PRESENT, 
LORD  PITMILLT. 


Millar  and  Husband  v.  Eraser. 

An  action  by  the  daughter  of  a  legatee  under 
a  will  to  recover  a  legacy  of  L.  500  left  to  her 
mother. 

D£P£NCE.-^No  tide  is  produced.  All  the 
legacies  were  paid  and  settled  twenty  years  ago, 
soon  after  the  death  of  the  testator. 


issues. 

**  It  being  admitted  that  the  late  Simon  Fra« 
<'  ser,  Esq.  of  Dominica,  executed  n  will  or  tes- 
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tament,  dated  29th  May»  1802,  contain- 
ing the  following  clause:  '  Item,  I  give 
^*  and  bequeath  to  my  cousin,  Mrs  Robinson, 
''  daughter  of  the  late  Reverend  Mr  Fraser 
**  of  Boleskine,  L.  £00  of  like  money,  to  be 
paid  to  her  by  five  equal  and  annual  instal- 
ments, without  interest,  in  manner  afore- 
**  said  :'  And  it  being  also  admitted  that  the 
**  said  Simon  Fraser,  Esq.  died  on  the  3d 
"day  of  July  1802; 

"  1.  Whether  the  pursuer,  Mrs  Miller,  was 
"  and  is  the  only  lawful  child  of  Mrs  Catha- 
"  rine  Fraser  or  Robertson,  wife  of  Duncan 
**  Robertson,  late  tacksman  of  Wellhouse  ? 

<<  2«  Whether  the  said  Mrs  Catharine  Fra^ 
«  ser  or  Robertson  was  the  pierson  meant  and 
*'  intended  by  the  testator  in  the  aforesaid  be- 
quest ? 

<*  3.  Whether  the  said  Mrs  Catharine  Fra« 
ser  or  Robertson  survived  the  2d  day  of 
"July  1802?* 


MiLLAK  AKV 
HuSBANS, 


(( 


« 


Whigham  opened  the  case,  and  stated  the 
facts  to  be  proved,  and  that  the  only  question 
waSj  whether  this  lady  had  survived  the  tes- 
tator? 

*  The  two  first  issues  were  abandoned  before  the  trial. 
VOL.  IV.  H 
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CASEd  TRIED  IN  (Oct.  25, 


Millar  and 

Husband^ 

t). 

Frabsr. 


jDoonapetent  to 
give  in  evidence 
a  writing  not 
produced  eight 
days  before  a 
tria],  or  to  call 
back  a  witness 
examined  and 
dismissed. 


When  a  copy  of  the  inscription  on  Mr 
bertson's  tomb-stone  was  produced^  an  i 
tion  was  taken  that  it  had  not  been  proc 
before  the  trial.  It  was  then  proposed  t 
back  a  witness  who  had  been  examined,  i 
was  also  objected  to* 

Lord  Pitmilly. — This  would  not  be 
lar.    The  only  way  is  by  making  the  wi 
evideoce. 


M^NeilU  in  opening  for  the  defender. 
That  though'  the  evidence  for  the  pursue] 
strong,  the  evidence  for  the  defender  -^ 
prove  that  the  witnesses  they  had  heard 
mistaken.     The  pursuers  did  not  insist  in 
claim  at  the  time  the  fact  could  have  been  a 
tained. 


A  witness  admit- 
ted, who  had  for- 
merly given  an 
affidavit  on  the 
fact  to  be  proved. 


Evidence  of  the 
contents  of  a  let- 
ter admitted,  the 
letter  having 
been  searched  for 
and  not  found. 


An  objection  was  taken  to  a  witness  ths 
had  formerly  given  an  affidavit  on  the  subj 
but  it  not  being  denied  that  the  defender' 
ther  had  at  one  time  promised  to  pay  th( 
gacy,  provided  Mrs  Robertson  survived 
testator ;  and  the  affidavit  having  been  t 
to  prove  that  fact,  the  witness  was  called 
examined. 

A  deposition  by  Mr  Fraser  of  London 
produced,  in  which  it  was  stated,  that  by  a 
ter  the  date  was  proved  to  be  1802. 
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Wkighfltn  objects,  It  is  incompetent  by  parol     Millak  akb 
evidence  to  prove  the  contents  of  a  letter.  ' 


V, 

Frassiu 


This  is  stronger  than  the  cases  formerly  decid- 
ed, as  this  letter  is  traced  into  the  hands  of  the   s^*»t «.  sa. 

*    chanan,  and 

defender.     The  letters  to  the  pursuer,  if  not   ^^  -^^  gou«b, 

•    *^  1  Mur.  Rep. 

produced,  ought  to  have  been  proved  by  the   ss  and  84. 
copy  in  the  letter-book,   and  not  by  a  wit-   andsmldonT' 

«  Stewart,  2  Mur. 

lieSS.  Rep.  80  and  63. 

McNeill. — It  is  proved  that  this  letter  is 
lost,  and  that  it  was  called  for.  In  the  cases 
referred  to  the  writings  had  not  been  called  ?e^^°  2 
for ;  but  here  the  defender  having  attempted  to  ^"*  *^  ^^ 
produce  the  best  evidence,  is  not  to  be  deprived 
of  the  contents  of  a  letter,  because  it  has 
perished. 

Lord  Pitmilly. — I  do  not  think  myself 
entitled  to  exclude  this  evidence,  though  it 
may  not  be  so  good  as  we  could  wish.  I  would 
not  allow  parol  evidence  of  the  contents  of  a 
writing  which  is  in  existence,  but  it  is  impossi- 
ble to  exclude  it  where  the  party  has  not  failed 
in  his  duty  in  trying  to  recover  the  writing. 
Mr  Fraser  swears  that  he  believes  he  sent  the 
letter,  and  the  defender  swears  that  he  has 
searched  for  it  and  has  not  found  it.  The  evi- 
dence offered  is  not  so  strong  as  the  writing, 
but  I  cannot  exclude  it. 
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MlLXAR  AND 

HU8BAN]>> 

V, 

Fbaser. 

A  book  admitted 
in  evidence, 
thongh  not  pro- 
duced eight  days 
before  the  triaL 


When  tlie  Inverness  Register  of  Harris 
was  produced, 

Whigham  objects.  It  was  not  produced 
yesterday,  and  it  is  by  the  neglect  of  the 
fender,  not  the  pursuer,  that  it  was  not 
duced. 

McNeill. — ^It  was  only  yesterday  that 
traced  the  witness,  and  we  produced  the  1 
as  soon  as  possible. 


1 

Lord  Pitmillt.-~As  it  was  not  till  ye 
day  that  the  defender  knew  that  the  wii 

was  to  be  examined  I  repel  the  objection. 

« 

Whigham^  in  reply,  contended,  That  th< 
dence  for  the  defender  had  failed,  and  tha 
Fraser's  letters  did  not  prove  the  date  of 
Robertson's  death,  but  merely  that  Mr  F. 
edit. 


Lord  Pitmillt.— The  fact  on  which 
turn  is  to  be  made  is  the  simplest  possible 
the  case  is  not  without  difficulty,  from  the 
tradictory  evidence  produced.  In  considei 
you  should  dismiss  all  that  would  distract 
minds  from  the  simple  point  to  be  tried, 
may  dispose  of  the  two  first  issues  by  findii 
the  pursuer,  as  the  last  is  the  only  one  ^ 
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is  disputed,  and  it  is  purely  and  properly,  a     Millar  and 

Husband. 

'-\  ' 

v. 


question  for  a  jury ;  and  as  there  is  contradictory 
evidence,  and  no  law  in  the  case^  it  is  my  duty 
not  even  to  hint  an  opinion  on  the  evidence. 

The  point  is  narro'w  in  the  issue,  and  is  still 
farther  narrowed  by  the  evidence,  as  it  is  clear, 
that  this  woman  died  in  a  month  of  October ; 
and  the  only  question  is,  whether  it  was  in  Oc* 
tober  1801  or  180S  ?  It  is  much  to  be  regretted 
that  there  is  no  register  of  births,  deaths,  and 
marriages,  as  the  want  of  it  may  in  this  case  be 
productive  of  injustice  to  one  or  other  of  the 
parties,  and  much  benefit  arises  from  their  being 
regularly  kept. 

There  is  a  strong  body  of  evidence  on  both 
sides,  and  it  will  require  serious  attention  and 
discrimination  to  decide  on  which  side  the  truth 
lies.  Tbe  letter  of  Mr  Fraser  must  be  thrown 
out  of  view,  and  you  will  attend,  that  several 
of  the  witnesses  for  the  pursuer  merely  swear 
to  the  fact  of  the  date,  without  mentioning  any 
fact  confirming  their  recollection.  On  the 
other  side,  the  evidence  of  one  of  the  witnessei^ 
when  coupled  with  the  register,  goes  far  to 
contradict  that  on  the  other  side. 

Verdict — "  For  pursuers  on  all  the  issues.** 

Whigham,  for  the  Pursuer. 

D.  McNeill,  for  the  Defender. 

(Agents,  John  Macandrew^  s.  s.  c,  and  J»  B._Fraser.) 


Fraser. 
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CASES  TRIED  IN  (Oct.  26,  1824,) 


Millar  and 
Husband, 

V. 
FaASER. 


June  2,  1826. 

CircumBtances  in 
which  the  Court 
refused  to  change 
the  i^ace  of  triid 


An  application  was  made  to  the  Court  of 
Session  for  a  new  trial  on  several  grounds,  one 
of  which  was,  that  a  letter  had  been  admitted  in 
evidence  which  must  have  borne  a  false  date,  as 
it  was  written  on  paper  manufiEustured  on  patent 
moulds,  which  were  not  invented  for  several 
years  after  the  date.  A  number  of  affidavits 
of  paper  manu£Bu;turers  were  produced  on  both 
sides.     The  Court  granted  the  new  trial. 

When  notice  of  trial  was  given  for  Edin* 
burgh,  an  application  was  made  to  change  the 
place  of  trial  to  Inverness. 

Lord  PiTMiLLY.-^It  is  always  matter  of  deli- 
cacy to  grant  a  new  trial,  and  it  is  of  conse- 
quence that  the  jury  should  know  nothing  of 
the  evidence  given  at  the  first.  In  general  it  is 
better  that  cases  should  be  tried  here,  unless 
there  is  strong  reason  against  it,  and  in  this  case, 
even  if  the  difference  of  expence  was  greater,  I 
think  there  are  strong  reasons  for  having  the 
trial  here  ;  but  I  do  not  think  that  it  has  been 
made  out  that  the  trial  would  be  more  expensive 
here. 


Lord  Chief  Commissioner.-— It  cannot  be 
laid  down  as  a  general  rule  that  a  case  is  not  to 
be  tried  twice  at  the  same  place  }  but  there  is  a 
great  deal  of  weight  in  what  Lord  Pitmilly  has 
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said.  There  is  no  sufficient  disproportion  of 
expense  made  out  to  induce  us  to  change  the 
place  ;  and  it  is  clear  that  this  ought  to  be  the 
place  of  trial.  There  have  been  sent  to  me 
printed  copies  of  affidavits  in  the  cause  which 
the  parties  must  take  care  not  to  allow  to  go  out 
of  their  hands. 
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Husband, 
Fraseb. 


New  Trial. 

PRBSEVT, 
X.ORD  MACEEVEIE. 


18M. 

W,      -  _  ,      ,  July  80  and  21. 

HiOHAM  opened  the  case,  and  stated  the     Vi^^v^^/ 

.fiicts ;  and  that  the  witnesses  would  prove  the  l^^tl^ 

date,  not  from  mere  recollection,  but  by  refe-  k^JStea^wMch 

rence  to  public  events :  That  the  case  would  *  ^*«'***  ^^^ 

be  proved  without  the  letter  referred  to  ;  but 

that,  as  it  had  been  made  one  of  the  grounds  on 

which  the  new  trial  was  granted,  it  would  be 

produced,  that  the  defender  might  object  to  it. 

A  witness,  a  soldier,  having  stated  that  he  ti^^^^l^ 

had  been  at  home  at  a  particular  time  on  a  sick  h(J^^onMI^e*Sf 

pass,   Mr  Solicitor-General  insisted  that  the  ^^^^  ^^^"^ 

r       »  prodacmg  the 

pass  ought  to  be  produced,  or  rather  the  books  books  of  the  regi- 
of  the  regiment. 
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July  20  and  91, 


BIILLABAW0         Lord    Mackeneie.-— You    cannot    carry 
V.  the  rule  requiring  the  best  evidence  so  far  as 

this. 


A  witness  ad.  Auothcr  witncss  having  stated  that  he  Had 

previously  made    ouide  affidavit  before  a  Justice  of  Peace  to  the 
ftcttobe proved.  &ct,  by  desirc  of  the  pursuer ;  and  that  he  be* 

lieved  he  was  present  along  with  others, 
Robertson  objects,  He  is  not  a  pure  unbiassed 

2.  HaiDd*  366*  •.  rr»  •*  i_   •  •       j  ^ 

189,  edit  1800.  witucss.  Two  witucsses  bcuig  examined  toge- 
ther disqualifies  both.  There  is  a  sort  of  con- 
spiracy* 

J^f^eif. — I  am  not  anxious  either  on  the 
law  or  expediency ;  but  this  objection  was  over- 
ruled at  the  former  trial,  and  I  doubt  if  it  is 
competent  to  move  it  now,  as  no  objection  was 
made  to  the  verdict  as  founded  on  incompetent 
evidence.  This  examination  took  place  with  a 
view  to  satisfy  the  defender  before  any  law-suit 
was  instituted.  If  the  objection  is  good,  it  must 
disqualify  all  the  witnesses,  as  they  were  exa* 
mined  at  the  former  triaL 

Robertson.^--'This  is  not  res  judicata.  The 
action  was  in  contemplation.     In  Sharp's  case 

&  W     the  objection  was  overruled  from  the  necessity 

m»      "**'  of  the  case. 

Loud  Mackenzie.— It  does  not  appear  to 
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me  that  I  can  sustaiii  ike  objection  to  the  exa- 
mmation  of  the  witness*  The  objection  was 
to  taking  the  depoedtion  at  all,  and  that  was 
ovemded  by  Lord  Fitmilly  and  the  Court. 

That  reduces  the  objection  to  this,  that  the 
witnesses  were  present  diuring  the  examination 
of  each  other,  whkh  is  very  weak,  especially  as 
he  is  called  to  prove  a  detached  fact,  and  not  a 
detail,  where  a  story  might  be  made  up. 

Hope  J  SoUGen.^  in  opening  for  the  defender, 
saidy  That,  though  it  was  a  question  whether  the 
pursuer  had  made  out  his  case,  there  would  be 
evidence  for  the  defender ; — that  after  so  long 
delay  by  the  pursuer  the  defenderwas  entitled  to 
the  benefit  of  any  doubt  they  might  have  ; — 
that,  in  1803,  1806,  and  1807,  he  was  inform- 
ed that  the  legatee  died  before  the  testator,  and 
acquiesced  in  the  statement. 

Afler  producing  some  documentary  evi- 
dence, Mr  Solicitor-General  proposed  that  the 
case  should  be  adjourned,  which  Mr  Jeffrey 
opposed,  as  not  coming  from  the  proper  quarter. 
Lord  Mackenzie  stated  his  readiness  and  wish, 
so  far  as  he  was  concerned,  that  the  case 
should  proceed  ;  but  a  juryman  having  stated 
that  he  could  not  go  on  with  safety  to  himself, 
Mr  Jeffirey  consented,  and  the  case  adjourned 
to  the  following  morning. 


MiLLAE  AND 

Husband^ 

V. 

Fraseb. 


A  case  adjourned 
on  the  motion  of 
a  party,  a  jury- 
man having 
stated  that  he 
could  not  pro- 
ceed. 
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CASES  TRIED  IN 


July  90  and  ftl. 


.Millar  and 
Husband, 

Fkaser. 

1826. 
July  21. 


A  witness  called 
and  examined  in 
replication* 


Incompetent  to 
proye  by  parol 
evidence  wrong 
entries  in  parish 
books,  but  com- 
petent to  prove 
the  system  on 
which  the  books 
were  kept. 


On  die  following  day,  during  the  examina- 
tion .of.  a  papermaker  a  piece  of  paper  was 
.handed  to  him  by  one  of  the  jury,  that  he 
might  say  whether  it  was  made  on  old  or 
:new  moulds ;  on  which  Lord  Mackenzie  re^ 
marked,  that  this  was  improper,  as  this  jury- 
man would  be  proceeding  on  his  private  know- 
pledge  of  the  history  of  the  piece  paper,  and 
not  on  the.  evidence. 

A  witness  was  called  in  replication,  and  Mr 
JefiSrey  wished  this  done  before  his  reply, 
though  he  stated  it  as  his  belief  that  it  was 
more  regular  to  call  him  after.  When  the 
witness  was  called  he  was  asked  upon  what  au- 
thority the  entries  were  made  in  the  record  of 
marriages. 

Hope^  SoL'Gen. — It  is  incompetent  in  this 
manner  to  raise  doubts  of  the  accuracy  of  the 
entries.  The  only  case  on  the  point  is  a  criminal 
one,  where  evidence  was  admitted  to  prove  that 
mistakes  were  frequently  made  in  apothecaries 
shops ;  but  that  was  not  held  authority  by  Lord 
•Pitmilly. 

Jeffrey. — The  person  who  was  session-clerk 
in  1802  is  dead;  but  we  call  this  witness  as 
having  held  the  situation  before  the  present 
one,  who  was  called  by  the  defender. 


Lord  Mackenzie. — If  you  mean  to  ask  the 
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practice  that  was  handed  down  to  him  by  his 
predecessor  I  think  it  cmnpetent*  For  though 
it  is  not  competent  to  prove  particular  instances 
of  blunders  or  wrong  entries  made  by  this  wit- 
ness, I  think  it  is  competent  to  prove  the  system. 

Jeffrey^  in  reply  for  the  pursuer,  said.  He 
did  not  mean  to  conceal  that  this  was  a  case  of 
difficulty  and  doubt,  and  that  the  jury  would 
have  to  reconcile  statements  apparently  oppo- 
site, and  in  some  cases  to  make  a  selection  of 
the  witnesses  where  the  statements  were  irre- 
concilable :  That  the  case  of  the  pursuer  was 
proved  by  witnesses  who  spoke  to  iacts  m 
which  they  could  not  be  mistaken ;  but  un- 
doubtedly it  was  impossible  to  reconcile  wilh 
this  the  story  told  by  the  defender's  witness  as 
to  the  marriage  of  the  servant* 


Millar  aitd 
Husband, 

V, 

Frasbr. 


Lord  Mackenzie.— This  is  a  simple  issue, 
and  a  pure  question  of  fact,  which  must  be  de- 
cided by  the  evidence,  without  any  reference 
to  the  former  verdict,  or  to  the  Court  having 
set  it  aside.  The  evidence  now  is  di£Perent 
from  what  it  was  formerly ;  and  you  are  not 
to  allow  what  then  took  place  to  influence  your 
minds.  Nor  must  you  be  influenced  by  the 
hardship  to  either  party  by  the  determination 
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July  80  and  81, 


MiLLAK  AND 
HuSBANDy 

tr. 

F  BASER. 


of  the  jfact.  Indeed  it  would  be  a  great  error 
to  allow  this  to  influence  your  judgment.  This 
is  the  only  thing  like  legal  observation  in  the 
case ;  and  perhaps  I  might  leave  it  here,  but 
being  a  case  c^  conflicting  evidence,  I  think  it 
my  duty  to  go  over  it  in  detail.  His  Lord- 
ship then  read  the  evidence,  observing  that 
it  was  material  to  consider  how  far  the  witnesses 
stated  facts  8u£Eicient  to  fix  the  date,  as  with- 
out such  facts  the  memory  had  very  little  power 
of  retaining  the  period,  at  which  sucl^  a  thing 
as  the  survivance  of  this  lady  had  existed.  But 
still  it  was  also  necessary  to  bear  in  mind,  that, 
if  a  witness  is  dishonest,  he  may  supply  reasons 
of  recollection  from  his  own  invention.  With 
respect  to  the  witness  from  whom  the  affidavit 
was  taken,  that  was  an  incorrect  proceeding, 
and  is  a  matter  affecting  his  credit,  and  a  fair 
subject  for  the  consideration  of  the  jury. 

With  regard  to  the  letter,  about  which  so 
much  evidence  has  been  given,  it  is  in  a  singu- 
lar situation  ;  for  it  is  not  a  funeral  letter,  but 
an  answer,  apologising  for  not  attending  the 
funeral ;  and  there  is  not  a  distinct  account  of 
where  and  how  it  was  preserved. 

The  testimony  of  the  witnesses  for  the  de- 
fender is  directly  contrary  to  that  given  on  the 
other  side,  and  I  cannot  point  out  any  mode  of 
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reconciling  them.  You  must  judge  which  are 
mistaken,  or,  if  not  mistaken,  which  are  false ; 
and  in  judging  of  this  last,  which  I  fear  you 
are  called  upon  to  do,  you  will  consider  which 
are  the  most  respectable,  and  which  are  best 
supported  by  any  evidence  existing  in  the  cause 
to  which  the  suspicion  of  intentional  falsehood 
is  not  applicable.  If  you  come  to  be  of  opi- 
nion that  the  letter  is  a  forgery,  it  will  influence 
the  opinion  you  form  on  the  evidence  of  the 
pursuer  generally ;  for  if,  in  a  case  of  this  as- 
pect,  you  find  fraud  on  one  side,  you  will  be 
more  disposed  to  think  that  perjury  is  on  \he 
same  side. 


Dunk 

Ansbbsok^ 

Wallace 

AkJ>EE80K. 


Verdict — "  For  the  defender." 

J^rty  and  Whigham,  for  the  Pursuer. 

Hope,  SoL'Gen,,  M'Neill,  and  Robertson,  for  the  Defender. 

(Agents,  John  Macandrev  and  J.  B,  Fraaer,) 


GLASGOW. 

PRESENT, 
LORDS  CHIEF  C0MMI9SI0KE&  AND  PITMILLT. 


Dunn  r.  Anderson^  Wallace 
V.  Anderson. 

An  action  of  damages  for  detaining  the  pur- 


1826. 
Sept.  19. 


Damages  claim- 
ed for  being  de« 
tained  in  prison 
after  an  alleged 
tender  of  the  sum 
due. 
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Sept.  I 


DONN 

Anderson, 
Wallace 

Akdeb80N» 


suers  in  prison  after  a  tender  of  the  sums  fc 
which  they  were  incarcerated. 

Defence* — ^Various  defences  were  stated 
but  the  question  was  reduced  to  the  foUowin] 
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ISSUE. 

**  It  being  admitted  that  David  Wallace 
pursuer,  was  imprisoned  in  the  jail  of  Glas 
gow  upon  the  L5th  day  of  June  18^,  anc 
remained  a  prisoner  in  the  said  jail  until  th< 
9th  day  of  July  18S5,  by  virtue  of  letters  o 
caption  at  the  instance  of  the  defenders,  Wil 
liam  Anderson  and  Hector  Grant,  upon  i 
debt  due  to  the  said  defenders,  of  the  sum  oi 
L.  5,  7s.  8d. : 

**  Whether,  on  or  about  Saturday  the  9tli 
day  of  July  1825,  the  pursuer  caused  the 
said  sum  of  L.5,  7s«  8d.  to  be  tendered  tc 
the  said  defenders,  in  payment  of  the  said 
debt? — And  whether,  notwithstanding  the 
8{iid  tender  of  payment,  the  defenders,  or  ei- 
ther of  them,  illegally  refused  to  accept  oi 
the  said  sum  in  payment  of  the  said  debt, 
whereby  the  pursuer  was  detained  in  the  said 
jail  until  Monday  the  11th  day  of  the  said 
month  of  July,  to  the  injury  and  damage  of 
the  said  pursuer  ?" 
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McNeill  in  opening  said,  The  facts  in  both         Dqnk 
cases  are  the  same.     It  is  an  oppressive  case,      Andersok 
and  the  defences  are  untenable.     The  case  of       Wallace 

V, 

Thorn,  which  is  relied  on,  was  decided  on  the      Ansebsok. 
special  circumstances.     The  defender  ought  td  ThomTs^ 
have  granted  a  receipt  for  the  money,  which   dS*°824l 
was  all  that  was  necessary  to  procure  the  libera-   §"Jl^^h|f' 
tion  of  the  pursuer,  the  sum  being  under  200 
merks  Scots. 

Moncreiffl  for  the  defender,  said.  The  ci^e 
was  not  long,  or  very  important.  The  pur- 
suers had  proved  that  the  jailor  refused  the 
sum,  and  if  so,  the  damage  was  not  done  by 
th^  defender. 

The  sum  was  for  expense  of  process,  and  the 
agent  is  the  party  interested.— Hamilton  )?•  Bry- 
son,  17th  June,  1813. — Thom  v.  Symington, 
4th  December,  1824.— M'Tavish  v.  Peddie^ 
13th  June  1826,  4.  Shaw  and  Dun.  704. 

Thorn's  case  is  much  stronger  than  this, 
and  they  should  have  gone  to  the  agent; 
but  even  if  this  were  not  decided  law,  I  would 
state  it  to  the  jury  as  reasonable. 

But  the  pursuer  might  have  consigned  the 
money,  and  was  then  entitled  to  his  liberation. 
Forbes  v.  Ledingham,  31st  January  1833. 

Lord   Chiep  Commtssioner. — This  case 
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Anderson.' 


goes  to  you  on  the  evidence  for  the  pursue] 
and  on  a  statement  and  argument  for  the  d< 
fender.  It  is  clear  that  a  creditor  is  entitle 
to  imprison  his  contumacious  debtor;  but  : 
is  equally  clear,  that,  if  proper  steps  are  takei 
the  creditor  is  bound  to  release  him,  and  is  li 
able  in  damages  if  he  does  not  release  him 
But  the  steps  taken  must  be  correct  and  accv 
rate  ;  and  unless  they  are  so  the  law  will  no 
recognize  them.  You  are  to  try  the  case,  witl 
the  observations  on  the  law  and  ^ct,  and  judg 
ing  of  the  good  faith  of  the  parties. 

The  question  to  be  tried  in  both  cases  is,  whe 
ther  the  pursuer  has  acted  in  such  a  manner  a 
to  entitle  him  to  damages,  or  whether  the  de 
fender  should  not  have  a  verdict  ? 

The  law  of  liberation  on  a  tender  has  beei 
clearly  stated,  and  is  not  disputed,  that,  upon  i 
tender  of  the  sum  to  a  magistrate,  the  party  i 
entitled  to  his  liberation ;  and  on  making  suci 
a  tender  the  pursuer  was  liberated.  But  th< 
question  here  is,  whether  the*  pursuer  mad< 
such  a  tender  on  the  Saturday?  From  th( 
cases  referred  to,  particularly  those  of  Forbei 
and  RoUand,  it  is  the  opinion  of  the  Court  o 
Session  that  a  tender  must  be  so  distinct,  dear 
and  fair,  as  to  make  the  refusal  of  the  defende] 
to  liberate  a  contumacious  act.     Whether  ii 
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was  of  this  nature  in  the  present  case,  or  was 
of  the  nature  of  fraud,  it  is  not  for  me  to  say ; 
but  if  you  should  be  of  opinion  on  the  facts, 
that  the  conduct  of  the  pursuer  indicates  fraud, 
this  taints  his  case,  and  takes  away  his  right  to 
damages.  The  cases  were  for  expences,  which  are 
more  properly  due  to  the  agent  than  the  party, 
and  you  will  consider  whether  the  pursuer  acted 
fairly  and  honestly,  with  the  view  of  obtaining 
his  liberty,  or  with  a  view  to  this  action.     The 
tender  is  made  late  on  Saturday  night  to  a  per- 
son ignorant  of  the  law  of  tender  or  joint  obli* 
gation ;  and  it  is  clear,  that,  as  a  writ  cannot  be 
executed  on  Sunday,  so  on  the  same  principle 
the  act  to  get  quit  of  it  cannot  be  performed  on 
that  day ;  but  it  is  unnecessary  to  state  this  mi- 
nutely. 

You  will  consider  the  time  and  manner  in 
which  the  tender  was  made — ^that  the  agent  was 
the  party  interested,  and  to  be  consulted  as  to  his 
consent.  It  rather  appears  to  me  that  the  right 
course  has  not  been  followed  to  obtain  libera- 
tion—that the  tender  has  not  been  made ;  but 
I  leave  it  to  you  to  consider  whether  the  refusal 
to  accept  of  the  money  was  contumacious  on  the 
part  of  the  defender,  or  whether  the  pursuer 
was  not  acting  with  a  view  to  a  claim  for  da- 
mages. 

VOL.  IV.  I 


V.       • 
AnDE  JtSON. 

Wallace 
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Verdict — For  the  defenders. 

Hope,  SoL^Gen,  and  A>  McNeill,  for  the  Pursuer. 

Moncreiff*and  Shaw  for  the  Defender. 

(Agents,  Jantea  M*" Donald^  w.  s.,  and  Charles  Festus^  w.  E.) 


GLASGOW, 

PREBENT, 
LORDS  CHIEF  COilXISBIOlTEE,  AND  PIT  MILL  Y. 


1826. 

Sept  19. 


Damages  for  in- 
jury caused  to 
one  bouse  by 
operations  on  the 
adjoining  house. 


Douglas  v.  Monteith. 

Damages  for  injury  done  to  a  house  by  altera 
tions  made  in  the  adjoining  house,  and  for  th< 
anxiety  and  inconvenience  occasioned  to  the 
pursuer  and  his  family  by  these  alterations. 

Defence. — The  operations  were  legal,  anc 
conducted  by  authority  of  the  Dean  of  Guild 
The  house  of  the  pursuer  was  cracked  before 
and  was  to  be  taken  down.  The  defender  offer 
ed  to  repair  any  injury  done  by  his  operations 

ISSUES. 

"  It  being  admitted,  that  the  pursuer  is  pro 
<*  prietor  of  a  house  in  Argyle  Street^  in  Glas 
**  gow,  and  that  the  defender  is  proprietor  of 
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house,  fronting  to  Buchanan  Street^  in  the      Douglas 
said  city,  and  immediately  (next)  adjoining  to     Monteith. 

'*  the  house  of  the  pursuer  : 

It  being  also  admitted,  that  the  defender 
applied  to,  and  obtained  from  the  Dean  of 

*  Guild  Court  of  the  said  city,  authority  to 

*'  make  certain  alterations  on  his,  the  defender's 

**  said  house ;  and  that  the  same  were  accord- 
ingly made  : 

**  Whether  the  operations  performed  (altera- 
tions executed)  by  the  defender,  upon  his 
said  house,'  by  virtue  of  the  said  authority, 

'^  caused  injury  or  damage  to  the  said  house  of 
the  pursuer ;  and  whether  the  defender  was 

'*  bound  and  obliged^  or  became  liable  to  in^. 
demnify  the  pursuer  for  the  said  injury  and 
damage  ?     Or, 
"  Whether  the  operations  carried  on  by  the 

*'  defender,  in  makii^  the  alterations  aforesaid; 

*'  were  illegal  and  improper,  and  to  the  los»  and 

"  damage  of  the  pursuer  ?" 

McNeill  opened  the  case. 

Jeffiretft  for  the  defender,  said.  This  would 
prove  a  case  of  contrary  eridence ;  and  also  con- 
tended tliat  the  defender  was  not  bound  ta  re-* 
pair  injuries  done  by  lawful  operations  carried 
on  within  his  own  territories,  unlesa  they  were 
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Douglas      improper  and  rash.    That  if  the  operations  wer€ 
MoNTEiTH.     carried  on  with  caution  and  circumspection,  he 

was  not  answerable  for  the  consequences,  as  i 
party  cannot  be  subjected  in  damages  when 
there  is  no  blame,  excess,  or  negligence.  Ir 
the  recent' case  in  Edinburgh  negligence  wai 
proved. 

Cackhum. — As  to  the  principle  stated  b] 
the  other  party,  I  maintain  that  the  principle  o 
law  is  against  him,  and  that  every  thing  dom 
within  burgh  which  brings  down  a  neigh 
hour's  house  is  wrong.  In  Edinburgh  th< 
operation  was  held  improper,  because  it  crackec 
the  neighbouring  house.  In  the  present  cas< 
no  penal  damages  are  sought ;  but  the  defende 
must  pay  for  the  injury  he  has  done. 

Lord  Chief  Commissioner. — This  is  i 
case  for  you,  (the  jury,)  and  the  only  questioi 
is  the  amoui^  of  damages.  The  Court  hoi 
that  damages  are  due,  as  they  cannot  sanctioi 
the  doctrine,  that  the  defender  is  not  to  pa; 
for  the  damage  done  by  his  operations.  Al 
question  of  liability  is  at  an  end ;  and  the  onl 
question  is  the  amount,  which  you  must  fix  o 
a  consideration  of  the  testimony  of  the  diffei 
ent  witnesses,  some  of  whom  speak  on  theorj 
some  on  fact. 
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Verdict — For  the  pursuer,  damages  L.800. 

Cockburn  and  /).  M'NeUl,  for  the  Pursuer. 
Jeffrey  and  Jardine,  for  the  Defender. 


Mills 

V, 

Albion  In- 
surance Co. 


GLASGOW. 

PaSSENT, 
LOUD  CBtEF  COMMISSIONER. 


Mills  v.  Albion  Insurance  Company. 


i82e. 

8ept.a0. 


Xhis  was  an  action  brought  to  recover  the  sum  Finding  that  an 

/»T  •  1  i-r%fT>  English  Insor- 

of  L.SOOO,  insured  on  the  Robert  Bruce  steam  ance  company 

1  had  agreed  to 

vessel. 


Defence.— The  policy  excluded  the  risk 
at  sea. 

issue. 

<^  It  being  admitted,  that,  on  the  S7th  or 
@8th  day  of  August  1821,  the  steam  vessel 
called  the  Robert  Bruce,  the  property  of  the 
pursuers,  was  destroyed  by  fire  while  at  sea, 
on  her  voyage  betwixt  Liverpool  and  Dublin, 
Whether  the  defenders  promised  and  agreed 
to  insure  the  pursuers  to  the  extent  of 
L.  3000,  or  about  that  sum,  from  all  loss  and 
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insure  a  8team- 
▼esfldat  sea. 
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**  damage  which  might  be  caused  by  fire  to  the 
*'  said  steam  vessel  while  at  sea,  as  aforesaid^ 
"  and  whether  the  defenders  have  failed  tc 
^*  perform  the  said  promise  and  agreement,  tc 
'^  the  loss  and  damage  of  the  pursuers  ?" 


The  case  was  originally  brought  in  the  Ad- 
miralty Court,  where  the  Insurance  Company 
were  assoilzied ;  but  not  having  been  found  en- 
titled to  expences,  they  brought  a  reduction  of 
the  decree,  which  was  remitted  to  the  Jury 
Court,  after  mutual  revised  condescendences 
and  answers  had  been  put  in. 

Cockburrif  for  the  owners,  pursuers,  opened 
the  case,  and  stated,  That  Hamilton,  the  agent 
at  Glasgow  of  the  Insurance  Company,  had 
agreed  to  insure ;  and  though  they  now  say  this 
was  an  English  company,  and  not  entitled  to 
insure  at  sea,  yet  this  was  a  Scotch  risk,  and 
the  plea  is  not  very  reputable.  All  English 
companies  take  Scotch  risks  at  sea,  and  we  can 
prove  the  habit  of  the  defenders.  Upon  this  the 
Court  will  give  you  direction ;  but  whatever  is 
the  law,  the  question  here  is  on  the  fact,  whe- 
ther they  did  take  this  risk.  This  agreement 
was  made  in  1820,  and  the  company  say  they 
wrote  to  their  clerk  iiot  to  renew  the  policy, 
and  that  it  excludes  the  risk ;  but  that  policy 
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was  not  tendered  till  after  the  loss,  md  they        ^ills 
were  bound  to  send  it  to  the  pursuers.     ITie     Albion  Ik- 
premium  paid  covered  a  sea  risk,  and  that  is    ^^^^^;^^^* 
sufiScient  to  render  them  liable,  if  nothing  is 
said  to  the  contrary. 

In  1819  the  proprietors  of  the  vessel  had  oo  &  question  as 

insured  their  interest  in  the  vessel  separately  at  insurnTte^- 

the  same  oflSce.    When  the  receipt  for  the  pre-  toTwTiSili 

mium  paid  by  one  of  the  owners  was  pro.  tertt'^^e^n 

duced.  evidence  a  re- 

ceipt formerly 

Hope,  SoL-Gen.  said,  I  object  to  this  evi- ,  f J^^^^  J°^°°,^^ 
dence,  and  to  almost  the  whole  evidence  to  sun-   S*T  p*'^  ^^ 

t       his  share. 

port  the  case  of  the  pursuers.  The  action  is 
founded  on  a  renewal  in  1821  of  a  particular  po- 
licy, which  is  there  described  by  its  number ;  and 
that  policy  excludes  the  claim  of  the  pursuers. 
What  is  now  offered  is  a  receipt  granted  to  one  of 
the  pursuers  ;  but  these  were  all  done  away,  and 
a  general  policy  given  for  the  whole.  If-the 
policies  to  the  individual  had  excluded  the  sea 
risk,  and  the  general  policy  had  included  it,  we 
could  not  have  founded  on  them  as  in  any  way 
affecting  the  general  one. 

Jeffrey,  for  the  pursuers.— I  admit,  that,  if 
the  argument  on  the  policy  is  well  founded, 
our  case  is  at  an  end  ;  but  if  it  is  well  founded, 
the  ease  could  not  have  been  here,  as  it  re- 
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solves  into  a  point  of  law ;  and  there  was  no  use 
for  a  condescendence.  But  sitting  here  the 
issue  must  be  tried. 

The  general  point  is  clear,  but  the  case  ii 
still  clearer  in  the  particular  circumstances 
That  the  evidence  is  admissible  there  can 
not  be  a  doubt,  as  it  is  the  same  parties,  th< 
same  vessel,  and  the  same  office.  Suppos( 
that  in  1819  the  office  had  agreed  to  insure  a 
sea,  and  that  the  owners  had  come  and  desirec 
the  particular  policies  to  be  cancelled,  and  i 
general  one  to  be  made,  can  it  be  doubted  tha 
the  transaction  in  1819  would  be  admis 
sible  ? 

HopCy  SoL'Gen. — I  do  not  say  that  writinj 
may  not  be  produced  to  control  the  polic]i 
but  I  say  that  this  writing  cannot.  This  is 
most  important  question  in  the  law  of  insui 
ance,  and  I  mean  to  object  to  all  evidence  g 
opinion,  and  to  all  parol  evidence,  or  evidenc 
of  circumstances,  where  a  writing  was  intende 
and  taken. 


Lord  Chief  Commissioner. — It  would  ha\ 
been  more  satisfactory  to  me,  if  I  had  bee 
previously  aware  of  this  question,  that  I  migl 
have  had  more  time  for  deliberation.  But  whe 
a  question  of  this  kind  does  occur,  a  Judge  tr 
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ing  the  cause  must  decide  it  to  the  best  of  his 
power,  and  according  to  the  lights  of  which  he 
is  possessed ;  and  it  is  a  great  satisfaction  to 
know  that  there  is  the  best  possible  opportunity 
of  setting  right  the  decision  if  it  is  wrong,  and 
that  this  is  not  a  case  where  it  would  be  a  hard- 
ship to  carry  it  to  the  last  resort. 

The  first  policy  is  a  private  transaction  with 
an  individual  owner  in  1819,  and  there  is  a 
general  one  in  July  1820,  and  a  renewal  of  this 
in  1821. 

The  objection  taken  to  the  evidence,  as  I.un- 
derstand  it,  is,  that  the  transaction  with  the  in- 
dividual owner  is  res  inter  alios. 

If  the  objection  was,  that  this  does  not  relate 
to  the  agreement,  the  objection  might  be  good, 
as  evidence  which  does  not  relate  to  the  matter 
in  question  is  not  relevant,  and  therefore  not 
admissible.  But  the  question  here  is,  what 
was  the  promise  and  agreement  of  the  defend- 
ers ?  and  that  is  to  be  made  out  by  facts  and 
circumstances. 

In  this  case  it  is  dijBBcult  to  decide  on  one 
point  separate  from  the  others,  and  this  arises 
not  only  from  the  frame  of  the  issue,  but  from 
the  conduct  of  the  parties  as  to  the  memoran- 
dum, check,  and  policy,  the  check  not  being 
in  the  hands  of  the  assured  till  after  the  loss. 
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V. 
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-«-the  dispute  whether  a  policy  was  deliverec 
to  the  individual  in  1819, — ^the  admissioi 
that  in  1820  and  1821  the  general  polic] 
was  noty-'^the  dispute  as  to  whether  it  was  th< 
duty  of  the  one  party  to  send  for  the  policy,  oi 
of  the  other  to  send  it.  Upon  all  these  I  can- 
not decide  till  I  know  more  of  the  case.  ] 
must  put  the  case  in  a  position  to  try  the  issue 
sent  by  the  Court  of  Session  ^  and  here  is  s 
point  that  will  assist  in  getting  at  the  facts.  I( 
is  said  that  it  is  incompetent  for  the  company 
to  insure  at  sea,  and  that  may  afford  a  defence. 
But  by  admitting  this  evidence  «at  present,  I 
merely  put  the  case  in  a  situation  for  the  pur- 
suers to  show  the  connection  of  this  document 
with  the  cause  i  and  if  they  do  connect  it,  then 
it  will  form  part  of,  and  may  materially  affect 
the  transaction  of  this  office,  which  is  the  same 
in  both  transactions,  though  the  assured  may 
be  different. 

I  admit  the  evidence,  with  power  to  with- 
draw it  from  the  jury,  if  it  comes  out  not  to  be 
connected  with  the  company,  so  as  to  show 
their  transactions. 


A  document 
mentioned  by 
counsel  in  open- 
ing the  case 
ought  to  be  pro- 
duced. 


After  proceeding  farther  in  the  case,  the  de- 
fenders called  on  the  pursuers  to  produce  the 
policy,  but  this  was  resisted,  on  the  ground 
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that  it  had  not  been  founded  on,  or  mentioned 
as  part  of  the  pursuers'  case,  but  on  the  con- 
trary, had  been  ai^ed  against. 


Mills 

V. 

Albion  In- 

8U&AKCE  Co. 


Lord  Chisf  Commissioner. — It  is  clear, 
that,  when  a  gentleman  opens  his  case,  and  al- 
ludes to  documents,  he  must  put  them  in  evi- 
dence. 

When  a  witness  was  called  to  prove  what 
took  place  at  the  time  the  insurance  was  effect- 
ed, 

Hope,  SoL^'Geh*  objects,— This  contract 
being  reduced  to  writing  in  a  regular  policy,  it 
is  incompetent  to  prove  by  parol  evidence  the 
nature  of  the  insurance,  an  error  of  a  clerk,  or 
even  an  agreement  to  depart  from  the  written 
contract.  The  certificate  on  which  their  claim 
rests  refers  to  a  policy  by  its  number,  and 
this  instrument  must  prove  the  terms  of  the 
contract. 

Even  if  the  original  agreement  for  the  first 
year  had  been  exclusive  of  the  limitation,  the 
renewal  containing  the  restriction  would  bind 
the  party  for  the  second.  He  then  entered 
lai^ly  into  authorities  to  support  his  objection. 

Jq^^.— This  is  a  renewal  of  the  objection 
formerly  taken,  and  if  it  is  well  founded,  the 
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Court  of  Session  were  bound  to  construe  th 
writing,  and  decide  the  case. 

It  is  said  this  was  a  renewal  of  a  particular  pc 
licy,  and  not  of  the  agreement  originally  mad 
by  the  terms  of  the  policy.  If  no  explanation  i 
allowed  we  have  no  case.  But  the  question  i 
not  the  terms  of  the  policy,  but  what  wa 
agreed.  The  question  here  is,  whether  th 
terms  of  the  documents  delivered  to  me,  lea\ 
ing  the  matter  doubtful,  I  am  entitled  to  ex 
plain  this  doubt  by  parol  evidence  of  what  th< 
original  bargain  was  ?  I  do  not  bring  witnesse 
to  explain,  control,  or  contradict  the  writings 
but  to  prove  facts  in  conformity  with  them. 

The  question  is  the  same  as  if  it  had  occurred 
before  the  renewal.  The  insurance  was  gene 
ral,  and  they  were  bound  to  give  me  a  polic; 
in  general  terms.  The  transaction  was  inchoate 
and  the  question  is,  what  farther  was  to  h 
done  ?  The  dictum  in  Tait  applies  a  fortior 
to  insurance,  as  it  may  be  proved  by  parol  ii 
Scotland. 


Lord  Chief  Commissioner* — Since  th( 
former  argument  I  have  turned  the  subjec 
much  in  my  mind.  There  is  no  doubt,  that 
when  the  rights  of  parties  depend  on  writtei 
instruments,    touching  these  instruments    ii 
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touching  the  key-stone  on  which  mcn^s  rights 
depend,  and  I  trust  that  I  shall  not  lay  down 
any  thing  inconsistent  with  the  principles  stat- 
ed from  the  books,  or  argued  at  the  Bar. 

But  in  the  present,  and  indeed  in  every  case, 
the  question  must  be  decided  on  the  issue  sent, 
and  the  whole  circumstances. 

It  is  of  importance  to  have  had  this  subject 
discussed ;  but  the  question  in  this  case  is  not 
on  a  policy,  otherwise  it  would  have  been  ad- 
mitted in  the  issue ;  but  there  is  no  reference 
to  a  policy  in  the  issue,  the  conclusion  from 
which  is,  not  that  the  Court  of  Session  should 
have  decided  this  case,  but  that  this  is  not  a 
question  on  a  written  instrument,  and  as  it  is 
not  on  a  written  instrument,  but  on  an  agree- 
ment, parol  evidence  is  competent. 

If  there  was  any  fraud  or  gross  negligence 
on  the  part  of  the  pursuers,  or  any  act  they 
should  have  done  to  be  acquainted  with  the 
policy,  the  situation  would  be  different.  But 
it  is  clear  the  pursuers  were  unacquainted  with 
the  policy,  and,  so  far  as  appears  at  present,  not 
from  their  fault. 

The  evidence  is  admissible,  as  it  is  not  to 
vary  the  construction  of  a  written  instrument, 
but  to  ascertain  whether  this  policy  is  not  dif- 
ferent from  the  agreement  entered  into  by  the 
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Mills  parties.    If  the  evidence  went  to  explain  a  writ 

Albion  In-  ten  Contract^  it  would  clearly  be  incompetent* 

SURANCE  Co. 


Evidence  of  what 
one  of  several 


An  objection  was  taken  to  proof  of  wha 
pursuers  said       Mills,  a  pursucr.  Said  in  conversation  with  Ha 

ODly  admissible  '       r  ' 

to  render  inteUi-    milton,  the  agent  for  the  office. 

gible  what  is  ^ 

said  by  an  agent  LoRD  ChIEP  COMMISSIONER. The  purSUCr 

of  the  defenders.  * 

cannot  prove  what  Mills  said,  except  to  maki 
Hamilton's  observation  intelligible. 

^rfX'S'"  A  witness  was  asked  whether  two  other  ves 
fnraran^e  offil  ^"^  ^^^^  insurcd  at  the  same  rate  in  anothe; 
^a^tL^'"*   office,  including  the  risk  at  sea. 

Lord  Chief  Commissioner. — That  ma] 
be  evidence  of  the  rate  of  premium,  but  is  noi 
evidence  of  the  contract.  It  may  be  an  item 
of  evidence  that  another  office  takes  the  same 
rate,  and  insures  against  the  risk  at  sea. 

It  was  then  proposed  to  give  in  evidence 
the  practice  of  other  offices  as  to  delivering 
policies. 

Lord  Chief  Commissioner^-—!  think  this 
is  evidence ;  but  perhaps  the  best  way  is  to  be- 
gin with  the  office  of  the  defenders,  and  then 
prove  the  practice  of  others. 

f^^  tei^-        ^^^^  another  witness  was  called. 
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Hope^  Sol.-Qen. — This  is  to  prove  a  refusal        ^^^^^ 
to  deliver  a  policy  on  the  part  of  the  agent  on     Albiox  In- 

«l  ,  j^l  •  ,    .  ^  SURANCE  Co. 

a  false  pretence,  and  the  pursuer  is  not  to  make      s^^i^^^^ 
out  his  case  by  proof  of  fraud  in  a  different   *^ent of *^  office 
transaction.  '^i^^^^^  *°  ?^ 

qaestion  with 

Jeffrey. — The  fraud  is  not  the  question  here ;  ^^  office 
but  the  practice  of  trade  as  to  delivering  poli- 
cies being  proved,  and  the  policy  in  this  case 
not  being  delivered,  is  it  not  competent  for  me 
to  show  that  they  had  a  reason  for  withholding 
it? 

Lord  Chief  Commissioner. — This  is  not 
evidence  to  establish  the  contract,  but  of  the 
act  of  an  agent  to  affect  his  principal ;  and  re- 
lates to  an  insulated  transaction,  of  which  the 
defenders  had  no  notice,  it  is  incompetent. 

Hope^  SoL'Gen.  in  opening  for  the  defend- 
ers, said.  By  act  of  Parliament  the  defenders 
are  prohibited  from  taking  any  insurance  at  sea, 
and  their  proposals  all  exclude  it ;  but  it  is  said 
the  receipt  does  not ;  the  check,  however,  does, 
and  is  referred  to  in  the  receipt. 

In  tlie  opening  it  was  not  distinctly  stated 
whether  the  company  or  the  agent  were  liable. 
The  company  do  not  mean  to  separate  them- 
selves from  the  agent ;  but  the  question  is, 
whether  the  company  are  to  be  liable  for  an 


144 


CASES  TRIED  IN 


Sept.  2< 


Mills 

V. 

Albion  In- 
surance Co. 


act  of  which  they  were  ignoranti  and  which  wa 
contrary  to  the  authority  of  the^  agent,  and  t 
act  of  Parliament.  But  it  is  necessary  to  kno^ 
against  whom  the  pursuers  proceed,  as,  if  Ha 
milton  acted  as  agent,  he  is  not  personally  r€ 
sponsible,  and  if  he  is  personally  responsibl 
the  company  are  not  liable,  as  he  did  not  ac 
for  them. 

When  the  deposition  of  Mr  Hamilton  as 
haver  was  mentioned,  an  objection  was  taken  t< 
any  reference  to  it,  and  his  Lordship  held  tha 
it  could  only  be  read  as  to  the  papers,  but  no 
in  proof  of  a  fact. 

Hope^  SoUGen. — I  submit  to  the  Court 
that  by  act  of  Parliament  this  contract  is  void 
and  that  the  sum  is  forfeited. 


A  question  of 
law  reseiVed,  as 
it  would  have 
formed  a  bar  to 
a  verdict 


Lord  Chief  Commissioner. — I  do  not  knov 
that  I  could  direct  a  verdict  on  this  ground 
If  the  argument  is  well  founded,  it  goes  t< 
show  that  the  action  has  no  foundation,  and  thii 
rests  on  a  pure  point  of  law,  upon  which  th< 
Court  of  Session  must  decide.  The  only  wa] 
I  can  deal  with  it  is  to  put  the  question  ii 
the  issue  to  the  jury,  and  reserve  the  point 
The  law  on  the  act  of  Parliament  cannot  be 
stated  to  the  jury,  as  it  is  a  bar  to  a  verdict  or 
the  issue. 
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The  first  witness  called  for  the  defenders        Mills 


was  a  nephew  to  the  defender,  Hamilton,  and  Albiok  im- 
an  objection  to  his  admissibility  was  sustained.  *^^^^^' 
The  second  was  the  clerk  with  whom  part  of  a  nephew  reject- 

*  ed  as  a  witness. 

the  transaction,  as  to  the  insurance,  had  taken   ^cierk  whomay 

think  himself  in. 

place,  and  to  him  it  was  objected  that  he  was   temted  admis. 
interested,  as  he  could  only  tell  one  story  with 
safety  to  himself. 

Lord  Chief  Commissioner.— That  goes  to 
credit,  not  competency. 

The  witness  was  then  called ;  but  from  what 
he  stated  in  his  examination  in  initialibuSj  the 
defenders  did  not  examine  him,  and  rested  the 
case  on  the  written  evidence. 

Jeffrey 9  in  reply.— The  question  here  is. 
Whether  there  was  an  insurance  from  loss  at 
sea  ?  The  pursuers  paid  the  full  premium  for 
such  an  insurance,  and  had  no  motive  to  insure 
any  where  else,  as  the  vessel  is  almost  constantly 
at  sea. 

It  is  said  I  ought  to  have  sent  for  the  policy ; 
but  was  my  not  doing  so  a  neglect  to  be  vi- 
sited with  so  severe  a  penalty,  especially  when 
Hamilton  entrapped  me  into  the  insurance  by 
concealing  a  letter  from  the  company  in  Lon- 
don?  As  I  must  have  a  verdict,  I  see  no  use 
in  distinguishing  between  the  agent  and  the 

VOL.  IV.  K 
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company;  for^  with  respect  to  the  pursuei 
the  company  are  foreigners,  and  the  agent  tl 
oply  one  against  whom  they  can  come. 

As  to  the  statute,  the  Judge  in  the  A 
mindty  Court  ^t  first  repelled  the  plea»  but  t 
terwards  i^eserved  it*  I  did  not  bring  his  jud 
ment  on  this  pqint  into  the  Court  of  Sessio 
and  the  other  party  only  appealed  on  the  poi 
of  expences. 


Lord  Chief  Commissioner.^ — With  rega 
to  this  last  point,  it  would  be  quite  wrong,  ge 
tlemen,  to  embarrass  your  minds,  as  this  is  n 
the  proper  place  for  it,  and  if  it  proves  an  ii 
pediment  to  your  verdict,  it  will  be  so  de 
with  in  the  proper  place. 

There  has  been  much  time  occupied  in  d 
cussions  on  evidence  which  required  great  ; 
tention,  but  every  thing  that  has  come  out  co 
firms  me  in  thinking  I  was  right  in  what  I  di 
I  shall  therefore  now  call  your  attention 
the  history  of  the  case,  and  the  evidence 
support  of  it. 

On  one  side,  I  am  sorry  to  say,  there  appe^ 
to  have  been  much  negligence,  and  perha 
there  was  negligence  on  both.  It  is  for  y 
to  consider  whether  there  should  not  have  be 
more  accuracy  on  the  part  of  the  pursuers  j  I 
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if  the  negligence  was  on  the  part  of  die  ag»t 
for  the  defenders,  it  is  impoflsible  to  visit  the 
pursuers  with  the  consequences  of  that  negli- 
gence. 

By  the  terms  of  the  slip  the  policy  is  to  be 
delirered  to  the  party,  or  his  order^  but  this 
does  not  fix  that  be  must  send  for  it.  There 
was  much  eridence  as  to  delivery  of  policies, 
and  the  obligation  to  send  them,  or  to  send  for 
them.  On  this  subject  the  letter  from  the  com- 
pany to  Hamilton  is  important,  though  it  was 
given  in  for  a  different  purpose.  This  letter^ 
si^esting  to  the  agent,  that,  unless  the  pur- 
suers agreed  to  the  restriction^  the  policy  aiiottld 
not  be  renewed,  was  an  additional  obligation 
on  him  to  communicate  the  restriction  f  and  it 
is  admitted  that  these  letters  were  not  eottnmi- 
nicated  to  the  pursuers  till  after  the  loss.  The 
company  are  entitled  to  have  the  case  well  con- 
sidered, as,  by  the  negl^;iMce  of  their  agent, 
this  letter  was  not  brought  into  view,  afld  the^ 
had  DO  opportunity  of  withdrawing  their  bui»- 
ness  and  placing  it  ia  other  hands,  and  no»  in* 
formation  was  given  to  them  at  ii»  time  the 
united  policy  was  substitoted  for  the  separate 
<mes.  The  great  feature  of  the  catse  is  conceal- 
meat ;  and  tise  question  is,  who  is  to  su£br  by 
that  concealment  ?   If  the  concealment  is  made 
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out  to  your  satisfaction,  that  will  warrant  a  vei 
diet  for  the  pursuers. 

The  policy  was  not  sent  in  due  time,  an< 
while  the  thing  was  in  bead,  and  the  subjec 
of  attention,  which  is  an  alleviation  of  the  negli 
gence  on  the  part  of  the  pursuers.  The  ques 
tion  here  is  not  whether,  under  the  policy,  th 
defenders  are  liable  for  the  loss,  but  whethe 
they,  are  under  an  obligation  on  the  facts  of  th 
transaction,  to  pay  the  loss,  because  they  did  nc 
insure  according  to.  their  promise  and  agree 
ment? 

If  this  had  been  a  question  on  the  policj? 
then  no  parol  evidence  could  have  been  receiv 
ed ;  but  the  question  upon  the  issue  is,  whethe 
there  was  an  agreement  to  insure  against  th 
risk  at  sea  ?  and  you  are  to  say  by  your  verdic 
whether  the  agreement  is  made  out.  To  prov 
this,  evidence  of  specific. words  is  not  necessar} 
It  is  sufficient  if  it  is  made  out  by.facts  and  cii 
cumstances.  .  It  is  an  anomalous  case,  being  ai 
obligation  to  relieve  from  the  loss  of  a  vesse 
where  there  is  no  policy.  In  making  out  the  cas 
of  an  implied  contract  the  rate  of  premium  i 
most  important,  as  the  consideration  paid  is  c 
the  essence  pf  the  contract.  In  insurances  thi 
premium  and  indemnity  go  together.  .  The  pre 
mium  is  less  if  the  risk  is  less,  and  vice  versa 
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In  this  case  the  premium  was  10s.  6d.»  and 
there  is  a  cloud  of  witnesses  to  prove  that  this 
was  sufficient  to  cover  the  whole  risk.  The 
sea  risk  had  a  premium  attached  to  it  as  much 
as  in  the  case  of  war  or  peace.  Without  the 
risk  at  sea  the  premium  is  proved  to  be  3s. 

The  risk  is  taken  by  persons  who  say  they 
had  no  power  to  take  it ;  but  they  should  have 
said  so  before.  If  you  agree  with  me  in  the 
view  I  have  taken,  you  will  not  make  any  dis- 
tinction amongst  the  defenders,  but  find  gene- 
rally for  the  pursuers. 

Verdict — "  For  the  parmiers/' 

Forsyth,  Jeffrey,  and  Cockburn,  for  the  Pursuer. 
SoUeitOT'General  and  Jardine,  for  the  Defenders. 
<Ag«iits,  Bq.  Buihefyordf  w.  e.  Dtmiel  FUher,  w.  s.) 
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Dec.  27. 


Arrott  v.  Whtt£»  and  Hamilton  v. 

Whyte.* 

1 HESB  were  two  actions  to  recover  damages  on   Damages  for  a 

ntdanoe. 


*  These  casea  were  set  down  for  trial  at  Glasgow ;  and  on   a  view  refused 

the  fint  day  of  the  sittings  (I8th  September  1826)  an  appli*   m  *  cascof  nui- 
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aooount  of  injury  done  to  the  properties  of  t 
pursuers  by  manufactures  carried  on  by  the  c 


One  Juryman 
being  taken  ill 
during  a  trial, 
inoompetent  to 
proceed  wiU^  the 
remainder  of  the 
Jury. 


cation  was  made  for  a  view^  which  it  was  stated  Lord  Macl 
sie  had  refbsed  on  what  was  thought  a  misconstruction  of 
$W  seodon  of  the  act  of  sederunt. 

Jefrtffff-^ThiB  was  settled  hy  one  of  the  Judges^  and  tl 
is  no  power  of  review.  There  is  not  now  time  hefore  the  t\ 
«nd  a  view  would  only  mislead. 

Monereiff^^W^  made  the  appUcation  more  thftn  six  c 
hetoe  the  trial,  and  had  a  ri^t  to  a  vi^w;  hut  having  I 
refused,  we  are  now  entitled  to  it. 

Lord  Chief  Commissionib.— It  is  clear  on  every  groi 
that  this  should  not  he  gtanlcd.  The  51st  sectioa  oveirii 
and  was  meant  to  override,  every  section ;  and  it  requires  t 
this  motion  should  have  heen  made  during  the  session, 
seems  to  me  that  Lord  Mackenaie  has  put  the  true  oonsti 
tion  on  the  aet.  The  rix  days  are  necessary,  as  many  thi 
are  to  be  done ;  though  in  a  case  requiring  a  view  perhaps 
Court  would  grant  it,  though  the  motion  was  not  made  dui 
the  session.  But  I  think  it  right  to  state,  that  the  Court  wa 
first  too  lax  in  granting  views^  and  that  there  is  reason  to  i 
that  in  some  cases  they  have  not  tended  to  the  ends  of^  just 
In  some  cases  a  view  is  essential,  but  in  others  the  reverse, 
is  most  important  that  this  case  should  come  before  the  j 
without  prepossession,  and  a  view  woald  bc'disaJvantageou 

On  the  following  day,  19t)»  September,  the  case  proceedec 
trial ;  and  after  the  pursuers  had  led  a  great  part  of  their  < 
dence^  on^  ^f  the  jury  waa  uJi^en  ill ;  nA  it  being  ptoved 
two  medical  gentlemen  then  in  Court  that  he  was  not  in  a  si 
of  heahh  fit  to  proceed  witii  the  case,  an  application  was  m 
to  the  Court  to  proceed,  of  consent  with  the  remaining  elev 
or  that  the  case  should  be  taken  on  the  following  day. 
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fender,  and  to  have  the  work  ttmiPred  as  a  nui- 
sance. 


D£FENC£.-^The  mannfactare  was  carried  on 
long  before^  and  at  the  time  the  pursuers  pui'- 
chased  their  properties ;.  and  ev^i  if  it  amounts 
to  a  nuisance,  the  pursuers  have  acquiesced  in  it. 


a 


ISSUES. 

It  being  admitted  that  the  pursuer  is  pro- 


LoKS  Chief  ConMifsioNSB.— This  cannot  put  off  tiha  ether 
case  whicli  is  fixed  for  to-morrow ;  and  if  it  is  to  be  strictly 
dealt  with,  perhaps  a  new  notice  of  trial  may  be  necessary. 

LoKD  PxTMiLLY.— It  is  the  earnest  desire  of  the  Court  to  re« 
Beve  these  parties  in  the  tmfbitunate  situation  in  which  they  are 
ykted ;  bitt  1M  mAiftt  walk  by  the  acta  of  Parliament  oonstituU 
ing  the  Court;  and  I  have  no  doubt  that  the  proposal  to  pio« 
oeed  with  eleven  jurymen  is  incompetent* 

LoBO  Gbisf  Goxifti8aio]rBR.«-Nothing  bat  the  diffioKlty  hi 
point  of  law  being  insurmountable  oould  induce  us  to  come  to 
the  decision  that  this  is  incompetent.  It  is  very  desirable  that 
the  caso  should  be  tried,  and  for  that  purpose  I  would  even  re* 
tara  next*week  j  or  perhaps  the  partieB  might  fbrm  a  tribunal 
for  themselves,  and  agree  to  refer  it  to  two  men  of  business, 
and  to  some  person  high  in  the  law,  to  decide  the  point  of  law^ 
aa  h  i»<Aeaaiy  alegd  point. 

The  case  was  accordingly  delayed.  In  November  a  motion 
was  nMtf  diat  the  cavai  shouJId  be  tried  at  Glasgow ;  but  the 
Court  refused  the  applieatioB,  on  tite  ground  that  the  eotpenoe 
would  be  nearly  balanced,  and  that  they  were  cases  in  which 
delay  should  tot  be  allowed. 


AaaoTT 

V. 

Whyte,  and 
Hamilton 

Whyte. 
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**  prietor,  and  has  been  proprietor  since  180 
^^  of  a  house  and  about  three  acres  of  arab 
**  land,  situate  on  the  banks  of  the  river  Clyd< 
«  and  that  the  defenders  are  proprietors  an 
**  tenants  of  about  three  acres  of  land  immed 
'<  ately  adjoining  on  the  north-west  to  the  pn 
"  perty  of  the  pursuer : 

<<  It  being  also  admitted,  that,  upon  the  pr< 
•*  perty  occupied  by  the  defenders,  there  ai 
*'  erected  buildings  in  which  soda  and  othc 
"  substances  are  manufactured  : 

^*  Whether  on  or  about  the  1st  day  of  Js 
«  nuary  1816,  and  subsequent  thereto,  thei 
«  arose,  and  continued  to  arise  from  the  sai 
**  manufacture,  certain  noisome,  offensive,  noi 
**  ious,  or  unwholesome  vapours  or  stenchei 
'^  which  were  diffused  or  spread  over  the  pn 
'^  perty  of  the  pursuer,  to  the  nuisance  of  tl 
<<  said  pursuer,  whereby  the  said  property  W2 
*^  deteriorated,  and  the  pursuer  incommode 
<'  and  annoyed  in  the  enjoyment  thereof,  t 
**  the  injury  and  damage  of  the  pursuer  ? — C 

"  Whether  in  the  aforesaid  year  1807>  an 
•*  prior  thereto,  the  vapours  issuing  from  tli 
**  manufactures  carried  on  in  the  premises  ( 
**  the  defenders,  and  in  the  neighbourhoo 
"  thereof,  were  as  great,  or  nearly  as  great,  i 
^*  quantity,  and  as  noisome,  noxious,  offensivi 
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^'  or  unwholesome,  or  nearly  so,  in  referrace  to 
^'  the  premises,  now  the  property  of  the  pur-* 
^'  suer,  as  those  issuing  from  the  premises  of 
"  the  defi^ders  at  the  commencement  of  the 
'<  present  action  ui  1823  ? 

**  Whether,  for  a  tract  of  tiine  subsequent  to 
**  the  acquisition  of  the  aforesaid  property  by 
^'  the  pursuer,  the  vapours  issuing  from  the  ma- 
*^  nufactures  carried  on  in  the  premises  of  the 
"  defenders,  and  in  the  neighbourhood  there- 
'*  of,  were  as  great,  or  nearly  as  great inquan^^ 
"  tity,  and  as  noisome,  noxious,  offensive,  or 
**  unwholesome,  or  nearly  so,  in  reference  to  the 
"  said  premises,  now  the  property  of  the  pur- 
*  isuer,  as  those  which  issued  from  the  same  in 
«  18@S,  without  any  challenge  or  complaint  be- 
«  ing  made  against  the  same  by  the  piu^uer  ?" 


Abeott 

Whyte,  and 
Hamilton 

V. 

Whyte. 


Buchanan  opened  the  case  for  the  pursuer, 
and  stated.  That  this  was  not  in  a  situation  ap- 
propriated to  nuisance ;  that  at  the  time  of 
die  purchase  offensive  smells,  but  nothing  nox* 
ious,  occasionally  issued  from  the  manufactory, 
from  discharging  Turkey  red ;  but  that  the 
substances  manufactured  were  now  soda  and 
bleaching-powder,  which  destroyed  the  trees 
and  shrubs  oi^  the  pursuer's  property.  If  the 
defenders  mean  to  establish  acquiescence,  they 
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Charity  v,  Rid- 
dell,  July  6, 
1808. 

In  a  question  of 
suiBance,  evi- 
dence may  be 
given  of  die  state 
of  the  works  sub- 
sequent to  the 
date  of  the  sum- 
mons. 


must  prove  the  works  to  be  the  same  ns  for- 
merly ;  whereas  there  are  now  fifty^one  chim- 
neys, and  formerly  there  were  only  three.  On 
the  law  I  would  only  refer  to  one  case. 

When  evidence  was  offered  of  damage  done 
to  the  pursuer^s  property  during  183^, 

Jeffrey y  fat  the  defenders,  objects,  This  ac- 
tion was  then  in  Court,  and  the  dam^e  must 
be  limited  to  the  date  of  the  action.  The  proof 
must  be  as  if  it  had  been  taken  the  day  the  case 
came  into  Court. 

Moncreiff. — ^The  evidence  is  oifered  to  {urove 
the  nuisance. 

Lord  Gilues. — With  regard  to  the  da- 
mage the  Court  go  into  the  reasoning  of  the 
defender ;  bat  th»  action  goes  to  the  abate- 
ment of  the  nuisance,  and  the  nuisance  may 
be  proved  by  evidence  up  to  the  present  time, 
though  the  jury  can  only  give  damages  for  in- 
jury pvk)r  to  1823.  But  the  question  may  be 
attended  with  some  diflBicuIty,  and  the  object 
does  not  seem  very  material. 


Upon  this  Mr  Moncreiff  did  not  insist  in 
the  questions  put. 

A  juryman  having  asked  a  witness  to  state 
the  quantity  of  grass  injured,  Lord  Gillies  ob» 
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servedt  that  the  real  question  was,  Whether  this 
was  a  fiuisanee  to  be  put  down  ?  and  that  the 
damage  could  not  be  estimated  by  proof  of 
such  details* 

Evidence  was  afterwards  called  to  prove  the 
injury  done  to  the  properties,  which  one  of  the 
witnesses  estimated  above  L.  1000  on  each. 

Jeffir^s  for  the  defender,  said,  This  is  the  first 
instance,  since  the  institution  of  this  Court, 
where  the  rules  of  nuisance  are  to  be  practi- 
cally applied.  His,  I  admit,  would  be  a  nui- 
sance, if  introduced  into  a  pure  neighbourhood; 
but  I  cannot  on  that  ground  admit  that  it  is  to 
be  put  down,  or  even  restricted,  as  it  is  in  a 
situation  which  has  been  appropriated  to  ofien- 
sive  works  for  more  than  forty  years.  In  the 
country  draining  land,  or  in  town  building  up- 
on property,  may  materkdly  injure  the  neigh- 
bouring [property,  but  cannot  dierefore  be  pre- 
vented. 

In  some  cases  a  manufacture  is  objeetionable 
as  a  public  nuisance,  but  that  must  be  in  a  po- 
pulous ne^hbourhood ;  and  this  explains  the 
decision  in  the  case  of  Charity,  which,  how- 
ever, has  not  been  supported  by  subsequent  ddTr^y^' 
and  better-considered  cases.  A  small  exten- 
sion of  an  offensive  work  will  be  defended,  if 
leqair^d  by  the  improvement  of  the  manufac- 


Dewar  v.  Fraser, 
20th  Jannary 
1707,  Mor. 
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Abrott       ture,  or  the  extension  of  the  trade  of  the  ooun- 

V. 

Whyte,  and   try.     The  object  of  the  defenders  is  to  obtain 

Hamilton  .  ^.         •i       i  •  i    •  /•      .1 

t;.  muriatic  acid,  which  is  necessary  for  the  manu- 

WffVTE^      factures  of  the  country;  and  it  is  their  interest 

Baiienie  v.         to  prevent  thc  escape  of  the  substance  (oxymu- 

Comb)  Feb.  3.  ,     ,  , 

1813.  riatic  gas,)  of  which  the  pursuers  complain. 

On  the  plea  of  acquiescence,  it  is  of  import- 
ance that  nothing  was  done  by  the  pursuers  till 
1820,  after  all  the  works  were  erected,  and  a 
large  sum  of  money  expended,  and  the  works 
carried  on  from  1816  to  1820^  under  the  eyes 
of  the  pursuers  ;  and  even  if  there  was  a  short 
intermission  from  the  bankruptcy  of  a  com- 
pany, that  does  not  prevent  the  parties  from  re- 
suming the  work.  I  doubt,  in  the  present  case, 
if  the  additions  could  be  complained  of,  even  if 

foA^M  ^180?'  ^^^*  ^^^  *  P'*'®  neighbourhood,  as  they  are  ne- 
cessary additions  to  the  original .  soda  works. 
There  is  nothing  to  toace  the  damage  to  the 
additions. 

More,  for  Tennant  and  Company. — My  cli- 
ents entered  in  1822,  and  left  the  works  at  the 
first  term  after  they  were  questioned ;  and. hav- 
ing entered  bonafide,  and  being  only  tenants, 
their  case  differs  from  the  proprietors. 
After  the  evidence  for  the  defender, 
Moncreiff. — The  question  in  the  issue  is 
simply,  Whether  noxious  vapours,  &c.  arose, 

4 


V, 

Whyte. 
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and  what  was  the  damage  suffered  by  the  pro-       Abrott 
perty  of  the  pursuer  ?    There  is  no  separate    Whyte,  and 

fl  AMTT  TOW 

question  as  to  any  party ;  and  though  there 
are  cases  of  nuisance  involving  law,  there  is  very 
little  in  the  present  case. 

Thig  is  a  Case  of  direct  damage  done  to  my 
property  by  a  work  of  my  neighbour ;  and, 
however  profitable  to  him,  there  is  no  doubt  he 
is  liable  for  the  damage  done.  It  is  said  I  am 
not  entitled  to  complain  of  the  extension  of  the 
work  ;  but  if  the  work  is  illegal  at  first,  I  may 
complain  of  the  extension,  as  was  held  in  Cha- 
rity and  Dewar's  cases,  and  Ralston's  case  con-   Rai»ton  ».  Petti- 

^  .  grew,  29tfa  July 

firms  the  principle.     It  is  said .  Ballenie's  case   i768,  Mor. 
affects  that  of  Charity,  but  it  was  there  found 
that  there  was  no  addition. 

Here  the  question,  simply  of  nuisance  or  not, 
does  not  apply,  as  there  is  a  great  injury  done, 
which  is  concomitant  with  the  new  works.  I 
ask  damages  for  the  injury  done  by  the  works 
commenced  in  1816 ;  and  it  is  no  answer  to  say, 
that  there  were  other  works  in  some  respects 
similar  in  the  same  situation  prior  to  that  date. 
Certain  things  constitute  a  nuisance;  and  if 
you  bring  a  nuisance  on  your  property,  and  it 
does  injury  to  mine,  I  am  entitled  to  complain, 
and  Imve  it  abated.  The  properties  were 
bought  as  villas,  and  are  spoiled  for  that  pur- 
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pose }  and  the  fscts  are  not  to  be  set  aride  by 
theory. 

We  neither  came  to  the  nuisance,  nor  ac* 
quiesced  in  it }  and  the  main  object  is  a  verdict 
finding  it  a  nuisance  to  our  injury  and  damage^ 
that  the  Court  may  put  it  down ;  but  this  is. 
not  sufficient^  we  must  have  serious  damages 
besides  for  what  is  past. 


Lord  Gillies. — This  is  a  case  purely  for 
the  jury  ;  and  you  gentlemen  have  nothing  ta 
do  with  the  prosperity  of  manufiictures,  or  the 
relative  consequences  that  may  follow  from  your 
verdict.  It  is  your  business  here  to  do  justice 
between  man  and  man ;  and  the  greatest  bene- 
fit we  can  do  to  the  country  is  to  discbarge  our 
duty,  and  in  the  present  case  to  return  a  true 
answer  to  the  issues  before  us.  Much  law  has 
been  stated,  and  many  decisicMis  quoted^  whicb 
appeared  to  me  out  of  place. 

There  is  no  doubt  that  a  man  may  use  his 
property  in  the  way  he  thinks  best ;  but  it  is 
equally  true  that  he  is  not  entitled  to  put  a 
nuisance  upon  it.  The  decisions  were  even 
more  out  of  place  than  the  principle  of  law,  as 
every  case  depends  on  its  own  circumstances  i 
and  that  is  a  nuisance  which  a  jury  of  intelli* 
gentlemen  think  so  in  the  circumstances 
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of  each  case.    There  is  a  note  by  Mr  Ivory       Abaott 
on  a  passage  in  Erskine,  where  two  cases  are    Whttb^  anx> 
mentioned,  and  where  opposite  decisions  are  ap.     ^^T^^'' . 
parently  given  j  but  I  hold  both  decisions  to      3^!!!^ 
be  right.     Your  duty  upon  the  facts  proved  is   b^-  i^-  h%^ 
to  draw  the  conclusion  whether  this  is  a  nui* 
sance,  as  between  one  neighbour  and  anothen 
On  the  first  is$ue,  it  seems  clear  that  the  va<- 
ponrs,  &c.  were  hurtful ;  still,  if  you  are  of 
opinion  with  the  defenders  on  the  second  and 
third,  you  cannot  find  that  it  was  to  the  injury 
and  damage  of  the  pursuer.    If  you  are  of  opi- 
nion for  the  defenders  on  the  question  of  nui* 
sance,  that  ends  the  case ;  but  if  you  are  of  opi* 
nion  for  the  pursuers,  you  must  then  suspend 
your  judgment,  as  to  the  injury  and  damage, 
till  you  have  made  up  your  minds  as  to  whe«- 
ther  the  pursuers  oame  to  the  nuisance,  or  ac- 
quiesced in  it  for  a  track  of  y wrs. 

The  question  on  the  firtf  issue  is.  Whether 
the  nuisance  existed  in  1816  ?  and  on  this  I  do 
nci  think  there  is  much  contrariety  of  evi- 
dence ;  and  if  you  are  of  this  opinion,  it  is  of 
the  more  consequence  to  attend  to  the  contra- 
riety of  evidence  on  the  other  issues.  There 
are  two  defenders ;  and  if  the  fact  was  merely 
33  to  coming  to  the  nuisance,  then  the  differ- 
ence of  the  date  of  the  purchases  would  be  of 
consequence.    But  there  is  also  a  question  of 
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acquiescence,  and  taking  Arrot's,  which  is  the 
latest,  it  appears  to  me  to  decide  both ;  for  if 
he  came  to  the  nuisance  in  1807,  that  also  de« 
cides  Hamilton's,  on  the  ground  of  acquies- 
cence ;  for,  though  it  is  a  nice  point  to  decide 
the  precise  time  that  shall  be  sufficient  to  con- 
stitute acquiescence,  still  I  hold  it  clear  that 
acquiescence  from  1 807  is  quite  sufficient.  But 
if  the  nuisance  has  only  existed  since  18l6» 
then  it  is  for  you  to  say  whether  there  is  ac« 
quiescence,  or  whether  the  complaints,  extra- 
judicially and  by  protest,  are  sufficient  to  save 
the  right  of  the  pursuer ;  and  it  is  beneficial 
for  the  country  that  it  should  be  in  your  hands 
to  consider  the  evidence. 

On  the  third  issue,  I  am  sorry  to  say  that 
there  is  contrariety  of  evidence ;  and  you  must 
consider. which  are  most  to  be  credited.  The 
^evidence  for  the  pursuer  was  clear ;  and  the 
question  is  not  as  to  this  or  that  mode  of  ma- 
nu&cturing,  but  the  fact  of  nuisance  to  the 
pursuer  ;  and  if  you  believe  his  evidenbe,  you 
cannot  believe  that  it  existed  to  the  same  ex- 
tent in  1807  ;  and  if  you  believe  the  fact  as  to 
the  trees  being  injured,  this  belief  will  not  be 
shaken  by  the  scientific  evidence. 

The  damages  will  not  give  you  much  trouble, 
as  the  value  (^  the  crop  or  trees  is  not  much 
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insisted  in,  and  very  slight  acquiescence  will  bar     Innes,  ^. 
a  party  from  claiming  for  mere  inconvenience,      and  Kolk 
He  may  get  the  value  of  the  trees,  but  not  for   glass  and  Co. 
amenity,  as  he  is  bound  to  claim  at  firsts  and 
not  allow  it  to  go  on  for  years.     Acquiescence 
may  be  sufficient  to  bar  this  claim  for  damages, 
though  not  sufficient  to  continue  the  nuisance. 
The  jury  at  first  came  into  Court  with  a 
verdict  for  the  pursuers  on  the  first  issue,  with 
L.5  damages ;  but  being  informed  by  the  Court 
that  this  implied  a  verdict  on  the  other  issues, 
and  that  it  would  be  better  to  find  upon  them, 
they  again  inclosed. 

Verdict — "  For  the  pursuers,  on  all  the  is- 
sues.    Damages  L.  5.'* 

MoncreiffyD,  F.  and  Buchanan,  for  the  Pursuers. 
Jefprey,  Codlcburm,  and  More,  for  the  Defenders. 
(Agents,  John  Voung^  C.  J.  F.  Orr.) 


PHSSENT, 
LORDS  CHIISF  COMHXSSIONEBf  CRINOLfiTIE,  AND  MACKENHE* 


Innes  and  Others,  Tutein  and  Others, 

1827 

AND  KoLN  V.  Glass  and  Company.  Feb.  2k 

These  were  three  actions  against  the  owners    in  an  action 
of  the  Corsair,  on  the  ground,  that  that  vessel   ersofav^for 

VOL.  IV.  L 
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damages  done  to 
•  another,  finding 
that  those  on 
board  of  both  the 
vessels  were  to 
blame. 


had  run  down  the  Haabet  or  Hope.  The  first 
was  at  the  instance  of  the  owners  of  the  Hope; 
the  second  at  the  instance  of  insiurers,  who  had 
paid  the  value  of  goods  lost  on  board  that  ves- 
sel ;  the  third  at  the  instance  of  the  master  of 
the  vessel,  for  the  value  of  property  lost. 

Defence.— ^The  loss  was  occasioned  by  the 
fault,  negligence,  &c.  of  those  on  board  the 
Hope ;  or  was  accidental,  and  in  that  case  there 
is  no  claim  for  damages  on  either  side. 

ISSUES. 

Before  proceeding  to  trial  an  order  was 
made  of  consent  that  a  verdict  should  be  taken 
on  the  point,  **  Whether  the  loss  of'  the  said 
**  vessel,  called  the  Haabet  or  Hope,  was 
**  caused  by  the  fault,  want  of  skill,  or  negli- 
<*  gence  of  the  master  or  mariners  of  the  said 
<<  vessel  called  the  Corsair  ?"  and  that  the  ques- 
tion of  the  value  of  the  goods,  &c.  should  be 
referred  to  the  decision  of  an  arbiter. 


CochbuTrty  for  the  pursuers,  stated  this  to 
be  a  case  depending  on  nautical  skill ;  and  that 
he  would  prove  this  to  have  been  by  the  fault 
of  the  Corsair,  as  she  had  the  wind^  while  the 
Hope  was  as  near  the  wind  as  she  could  be. 


that  vessel. 
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When  a  d^poaition  was  produced,  Innes,  &c. 

Forsyth  olgected,-^The  witness  was  mate  of     and  Koln 
the  Hope,  and  on  watch  at  the  time,  and  is   Otlilb^  and  Co. 
answerable  for  the  loss.     The  other  party  were       -^^^^- 

/.     1  .  1  1  1        T     1  1         The  mate  of  a 

aware  of  this,  and  produced  a  discharge  to  the   vessel  a  compe- 
witness,  hot  it  was  not  produced  till  after  his   a  question  whe- 
deposition  was  emitted.    The  verdict  might  be   ca^^b^he^" 
used  by  him }   and  his  giving  up  his  claim    rin!wL**bo"id 
against  us,  and  making  a  voluntary  oath  along 
with  the  master  against  us,  is  a  strong  act  of 
agency. 

Moncreiffi'^Is  any  answer  necessary  ?  The 
verdict  could  not  be  used  by  him.  He  made 
the  affidavit,  which  is  usual  in  case  of  the  loss 
of  a  vessel. 

Lord  Chief  Commissioner.— How  is  this 
verdict  evidence  in  any  case  with  the  witness  ? 
There  is  no  doubt  the  question  goes  to  his 
credit,  as  any  thing  that  affects  his  character  as 
a  seaman  on  his  watch  would  do.  But  the 
question  here  is  his  competency ;  and  I  cannot 
conceive  how  this  goes  to  make  him  incom- 
petent. Unless  the  verdict  is  evidence  for  or 
against  him  in  the  question  of  his  liability,  the 
objection  is  not  good.  Merely  being  liable  in 
an  action  is  too  remote  an  interest  to  affect  his 
admissibility.     Even  if  he  were  liable  to  the 
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A  log.back,  or 
certificate  entered 
in  it,  only  ad- 
mitted to  refresh 
the  memory  of  a 
witness,  but  not 
as  CYidence. 


owners,  it  would  be  impossible  to  exclude  hjlm 
for  the  underwriters.  It  is  the  opinion  of  the 
Court  that  all  the  facts  go  to  the  credit  of  the 
witness,  and  that  the  jury  must  consider  this 
seriously. 

Lord  Cringletie.— .The  argument  stated 
would  go  to  this,  that  the  only  witnesses  com- 
petent to  speak  to  the  facts  would  be  excluded. 

When  a  certificate  entered  in  the  log-book 
was  referred  to. 

Lord  Chief  Commissioner. — The  log-book 
and  protest  are  only  good  to  refresh  the  me- 
mory of  a  witness,  and  to  this  effect  *it  is  good 
in  this  case.  With  regard  to  the  certificate 
which  the  witness  saw  wrote,  if  he  read  it  at 
the  time,  he  might  read  it  again  to  refresh  his 
memory  ;  but  if  he  only  saw  the  person  write 
it,  then  it  could  not  refresh  his  memory. 


Moncrei]^. — We  think  an  entry  in  a  log- 
book by  an  impartial  witness  is  evidence. 

Robertson.-^The  witness  who  saw  the  writ- 
ing was  a  Dane,  and  could  not  understand  it. 

Lord  Chief  Commissioner. — The  log- 
book is  only  good  as  an  admission  by  the  party, 
but  cannot  be  evidence,  as  it  is  not  on  oatb. 
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What  is  stated  in  it  of  the  Hope  not  being  to 
blame,  I  thought  hearsay. 

It  was  proposed  that  the  opinion  of  the  nau- 
tical, gentlemen  should  be  taken  after  the  evi- 
dence of  fact  on  both  sides  was  closed. 

Lord  Chief  Commissioner. — If  that  is 
done,  then  the  counsel  for  the  defenders  will 
be  heard  upon  the  evidence  of  opinion,  con- 
fining himself  strictly  to  that  part  of  the  evi- 
dence. 


iNNCgy  &C. 

TuTEIN,  &C. 

AMJD  KOLK 


V* 


Glass  and  Co. 


Evidence  of  opi- 
nion not  taken 
till  the  evidence 
of  fact  closed. 
Counsel  for  the 
defenders  then  to 
observe  on  that 
evidence^ 


Robertson,  for  the  defenders. — The  pur- 
suers have  not  made  out  their  case,  and  have 
only  called  three  out  of  eleven  of  the  crew  of 
the  Hope.  If  the  description  given  by  them 
is  true,  as  to  the  rate  of  sailing  and  time  of 
changing  the  course,  the  vessels  could  not  have 
come  into  contact,  but  must  have  passed  far  a 
stem  of  each  other.  Besides,  they  describe  our 
vessel  as  going  right  to  the  wind.  By  a  sur- 
vey of  our  vessel  it  is  proved  that  she  was  struck 
by  the  stem  of  the  other  vessel. 

The  survey  was  shown  to  a  witness,  and  he   J^^JJ^*** 
was  asked  whether  the  contents  of  it  were  true.   ^'»«*«' » •"'▼«y 

contains  a  true 

Lord  Chief  Commissioner. — The  regular   statement. 
way  is  to  question  the  witness  as  to  the  facts. 
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INNB8,  Sec.     and  he  may  use  the  survey  to  refresh  his  me- 
AMD  KoLM     mory* 

V. 

Glass  and  Co. 

Ji^^T*-'  The  master  of  the  Corsair  was  called,  but 

The  master  of  a  .  ' 

yeisei  a  compe.     aftenvards  withdrawn,  the  same  obiection  being 

tent  witness  for  ^  '  jo 

the  owners,  on      stated  to  him  as  had  been  stated  on  the  other 

an  issue  whether 

damage  was  done   side  to  the  mate  of  the  Hope.     Indeed,  it  was 

by  the  fault,  &c  .        -       i    %     .     t         ... 

of  the  master       maintamed  that  the  objection  was  stronger. 

and  mariners*  -r  /^  /^  rw%t  •      • 

Lord  Chief  Commissioner. — The  princi- 
ple is  laid  down  by  Lord  Kenyon  in  the  case 
Bent  V.  Baker,     of  Bcut  and  Baker ;  we  admit  him  on  the  same 

ground  as  the  other,  unless  there  is  any  pecu- 
liar rule  in  the  law  of  Scotland. 


Lord  Mackekzib. — There  is  no  difierence 
here. 

Moncrieff\  D.  F. — Though  the  pursuers 
are  foreigners,  they  will  receive  the  same  jus- 
tice as  the  most  eminent  British  merchant. 
Their  case  comes  in  disadvantageous  circum- 
stances, from  the  difficulty  of  collecting  evi* 
dence ;  but  our  evidence  of  the  facts  must  out- 
weigh all  evidence  of  opinion  founded  on  the 
appearance  of  the  defender's  vessel  after  a  long 
voyage.     The  Corsair  ^as  proved  in  fiiult. 

Lord  Chief  Commissioner. — Before  stat- 
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ing  the  case  to  the  jury,  I  wish  to  suggest  to      Inmes,  &c. 
counsel  a  view  of  this  case  which  has  occurred      and  Koln' 
to  the  Court.     In  the  condescendence  there   glass'Ind  Co. 
are  only  two  suppontions  made,  viz.  that  the        -^'^^"^ 
pursuers  were  wrong,  or  that  the  defenders 
were  wrong.     But  there  is  a  third  view  which 
is  settled  in  admiralty  law»  that  there  may  have 
been  faults  on  both  sides. 

There  are  four  positions  in  which  a  loss  may 
happen.  It  may  be  caused  by  invincible  force, 
or  by  the  fault  of  the  pursuers  when  they  can- 
not recover;  by  the  fault  of  the  defenders 
when  they  do  recover ;  or  by  the  fault  of  both ; 
in  which  situation  the  defender  does  not  go 
free,  but  the  pursuer  only  recovers  one-half,  and 
should  this  be  the  case  here,  I  must  direct  the 
jury  to  find  for  the  pursuer,  and  to  give  half 
the  damages,  which  is  competent  under  die 
issue. 

Moncreiff^md  Cockburn^ — We  ask  a  verdict 
for  the  whole,  but  admit,  that,  were  the  damages 
to  be  ascertained  here,  the  jury  might  give  half 
the  amount,  and  they  may  proceed  hypotheti- 
cally. 

Forsyth  and  Robertson. — We  came  here  as 
on  a  total  loss,  and  protest  against  the  applica* 
tion  oi  the  principle,  and  must  except  to  the 
direction  if  it  is  given. 
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TUTEIN,  &C* 
▲NS  EOLN 


V. 


Glass  and  Co. 


Lord  Chief  Commissioner. — If  you  think 
this  for  the  interest  of  the  defenders  you  are 
right.  How  it  is  for  their  interest  is  a  diffe- 
rent question.  If  this  is  surprise,  of  course  it 
cannot  be  gone  into. 

(^To  the  Jury.) — If  this  were  a  subject  which 
I  could  treat  familiarly,  I  plight  go  into  the 
minutise  of  the  case,  and  .explain  it  to  you,  but 
this  is  what  I  feel  incompetent  to  do.  Not 
being  familiar  with  the  details,  I  could  not  hope 
to  make  them  clear  to  you.  But  from  the 
manner  it  has  been  treated  at  the  Bar,  and  the 
attention  you  have  paid  to  it,  I  trust  a  general 
view  will  be  more  advantageous. 
,  This  is  a  case  in  which  the  owners  of  a 
Danish  vessel  come  asking  compensation  for  the 
injury  done  by  sinking  the  vessel,  and  say  the 
defenders  ought  to  pay  the  whole.  On  the 
other  hand,  the  proprietors  of  the  Corsair  say 
the  fault  was  in  the  Dane,  and  that  no  damages 
should  be  given.  But  there  is  a  third  situation 
when  there  are  faults  on  both  sides,  and  then, 
instead  of  the  pursuer  recovering  the  whole,  or 
of  inquiring  who  is  most  to  blame,  the  damage 
is  divided,  and  the  pursuer  recovers  one-half. 

In  the  present  case,  I  rather  wish  you  to  con- 
sider the  two  first  views,  and  to  make  up  your 
minds  upon  them  ;  but  it  is  coixqpetent  for  you 
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to  find  on  the  third  view,  and  1  shall,  in  con-     innes,  &c. 
currence  with  my  brother,  state  to  you  how     andKoln' 

this  is  to  be  done.  Glass  and  Co. 

The  observations  made  on  the  witnesses  call* 
ed,  and  on  the  Corsair  going  off  her  course, 
were  proper ;  but  the  case  must  be  tried  on  the 
evidence,  and  not  on  observation  ;  and  in  this 
case  we  have  had  the  double  evil  of  the  evi- 
dence being  to  a  great  extent  depositions,  and 
the  witnesses  being  foreigners. 

It  is  clear  that  the  vessels  were  sailing,  the 
one  on  a  wind,  the  other  free,  and  that,  had 
they  gone  straight  on,  they  would  have  passed 
without  injury.  It  is  said  the  Corsair  changed 
her  course,  and  came  nearei;  the  Hope,  for 
the  purpose  of  speaking.  There  is  evidence 
for  and  against  this  change  of  course,  and  you 
will  weigh  the  evidence  well  on  this  point, 
as  it  is  a  material  fact  in  coming  to  a  right 
conclusion  in  the  case. 

The  question  is,  how  this  fatal  accident  hap- 
pened ?  It  is  said  the  Corsair  passed  the  Hope, 
and  returned  and  struck  her,  and  on  this 
subject  you  had  much  scientific  evidence. 
But  on  the  other  side,  it  is  said  there  are 
facts  showing  that  the  Hope  was  in  fault,  and 
the  material  fact  here  is  the  injury  done  to  the 
Corsair.     On  this  there  was  much  minute  evi- 
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V, 


Qlass  and  Co. 


dence  i  but  the  pursuers  object  that  Jthere  is  no 
evidence  that  the  injury  to  the  Corsair  was 
caused  by  this  collision^  and  perhaps  it  should 
have  been  traced  to  this,  but  her  state  is  proved 
soon  after  c^e  reached  the  end  of  her  voyage. 

There  was  scientific  evidence  to  show  that 
the  accident  could  not  have  happened,  in  the 
manner  described  by  the  Danish  witnesses,  and 
you  must  consider  the  credit  of  the  witnesses, 
and  their  opportunities  of  observation,  and  what 
they  state  as  to  the  position  of  the  helm,  which 
is  a  material  fact. 

On  the  question,  whether  the  Corsair  veered 
from  her  course  up  to  a  particular  time,  and 
whether  this  was  proper,  the  nautical  opinions 
do  not  apply,  except  in  so  far  as  they  state  that 
she  ought  to  have  kept  away«  You  wiQ  there* 
fore  consider  whether  the  Corsair,  leaving  her 
course,  was  the  cause  of  the  injury,  or  wheth^ 
it  was  not  partly  occasioned  by  those  on  board 
the  Hope  not  having,  with  sufficient  alertness, 
put  the  helm  in  the  proper  position ;  and  if 
you  are  of  opinion  that  the  fault  was  on 
both  sides,  you  ought  to  find  a  verdict  for  the 
pursuer,  and  add  a  note  that  both  were  to 
blame. 


Verdict — For  the  purstier;    but  find  also 
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that  there  was  some  blame  to  be  attached  to     Caupbell 
the  Hope. 


Davidson^  &Ct 


Moncreiff",.  D.  F.^  Cockburn,  and  Macalian,  for  the  Pursuer. 

Forsyth  and  Robertson,  for  the  Defenders. 

(Agents,  Aifulie  and  J^AUan,  w.  s.  Daniel  Fisher^  s.  s.  c.) 


PRESENT, 
LORDS   CHIEF    COMMISSIONER  AND   PITMILLT. 


Campbell  v.  Davidson,  &c. 


1827. 
March  14. 


Reduction  of  a  trust-deed  and  latter  will,  on 
the  ground  of  a  false  date,  of  blindness, 
of  insanity,  or  want  of  deposing  itiind,  of  the 
grantor  not  being  made  acquainted  with  its  ^'^' 
contents,  and  of  its  being  obtained  through 
gross  fraud  and  circumvention. 

ISSUE. 

Whether  the  deed  was  not  the  deed  of  the 
late  John  Mackinnon  Campbell  ? 

Bellf  for  the  pursuer,  stated,  That  the  grant- 
er  of  the  deed  was  in  a  state  of  delirium,  from 
constant  and  excessive  use  of  spirits :  That  the 
agent  had  acted  rashly  in  being  a  party  to  it, 
and  had  made  out  the  deed  without  either  writ- 
ten or  verbal  instructions. 


Finding  for  the 
defenders  on  a 
question  whether 
a  deed  vas  not 
the  deed  of  the 
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Campbell  In  tjje  course  of  the  evidence  for  the  pur- 

Datidson,  &c  suer,  it  was  proposed  to  give  in  the  settle- 

ment  of  Mr  Campbell's  mother,  with  refe- 
rence to  a  witness  that  might  be  called  hj 
the  defenders.  And  a  question  was  asked, 
whether  it  was  necessary  to  call  the  instrument- 
ary  witnesses  ? 

Lord  Chief  Commissioner.— It  is  not  ne- 
cessary to  produce  evidence  now,  either  to  sup- 
port or  defeat  the  testimony  of  a  witness. 
This  deed  is  not  in  the  cause,  and  is  therefore 
inadmissible.  With  regard  to  calling  the  in- 
strumentary  witnesses,  the  Court  can  give  no 
direction,-^— Counsel  must  judge  for  themselves. 


Circumstances  in 
which  a  counsel 
in  opening  a  case 
was  allowed  to 
state  the  import 
of  documents, 
the  Court  not 
then  deciding 
whether  they 
were  admissible 
in  evidence. 


Moncreifff  D.  F.  for  the  defender,  said. 
That,  from  the  nature  of  the  charges  in  the  sum- 
mons, he  felt  it  his  duty  to  call  the  instrument- 
ary  witnesses,  though  the  pursuer  had  complete- 
ly failed  in  making  out  his  case.  There  is  not  the 
least  evidence  of  fraud.  Facility,  which  they 
attempted  to  prove,  is  not  in  the  summons,  and 
there  is  not  a  vestige  of  evidence  of  insanity. 
We  shall  show  by  the  correspondence  that  in- 
structions for  the  deed  were  given. 

Jeffrey. —dt  is  not  competent  to  read  letters 
from  the  agent,  who  was  sole  trustee,  and  the 
party  on  the  record. 
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Moncreiffl'^Vnless  I  state  them  now,   I     Campbell 
have  DO  opportunity  of  commenting  on  them.     Davios'ok,  && 

Lord  Chief  Commissioner. — ^There  is  no 
doubt  you  may  state  this  now ;  but  were  it  the 
practice  at  the  Bar,  I  should  think  it  better  in 
all  cases  rather  to  dctoribe  than  to  read  writ- 
ten evidence ;  but  the  practice  is  so  inveterate, 
and  hai$  gone  on  so  long,  that  I  can  only  say, 
that,  if  the  Court  shall  hold  them  not  to  be 
evidence,  the  jury  will  discharge  them  from 
their  minds. 

Moncreiff\  D.  F.— We  have  been  deprived 
by  death  of  the  evidence  of  Mr  Rollo,  who  un* 
doubiedly  might  have  been  a  witness,  as  he  was 
a  mere  trustee — ^had  no  interest  in  the  case-— 
and  never  acted  as  agent. 

When  Mr  Rollers  letter-book  was  produced.    The  lettcr-book 

''  of  a  deceased 

JqffT'ey  objects.  This  is  a  letter  of  the  party,   >ge°t  admitted 
as  he  was  a  sole  defender  for  two  years,  and   draft  of  a  deed 

I      1  -     ,  was  tiansmitted 

though  he  assumed  other  trustees,  and  then  re-   to  a  party. 
signed,  that  does  not  make  it  different.     He 
could  not  have  been  a  witness  at  the  time  the 
letter  was  written. 

Jameson. — We  do  not  insist  on  having  Mr 
Rollo's  evidence.  We  do  not  produce  the  let- 
ters to  prove  the  truth  of  the  statements  in 
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Campbell     theixii  but  to  provc  that  a  letter  was  sent  con- 
Davidsok^  &C.   taining  such  stiUiements. 

Lord  Chief  CoMMissioNER.-^The  difficul- 
ty I  have  at  present  is  in  point  of  form,  but 
that  should  not  be  relaxed. 

This  is  the  case  of  a  defender  trustee^  and 
the  objection  rests  <m  his  being  defender.  The 
witness  states  that  a  letter  was  written,  which 
he  believes  he  carried.  That  is  sufficient  evi- 
dence that  it  was  sent.  The  question  then  comes, 
what  use  t^an  be  made  of  the  letter  ?  and  if  the 
only  fact  required  was  that  a  letter  was  sent, 
that  is  proved ;  but  I  wish  to  know  on  what 
principle  the  contents  of  the  letter  can  go  to 
the  jury.  Is  it  on  the  principle,  that,  if  the 
communication  had  been  verbal,  and  a  person 
had  been  present,  that  it  would  have  been  com- 
petent to  prove  what  Mr  RoUo  said  ? 

Moncreijfff  Z>.  F. — We  mean  to  prove  that 

Mr  iloUo  made  this  communication  to  the  party, 

smitii  V.  Pent,     ^ud  thc  Icttcr  is  much  better  than  proof  of 

jSy  18^13.  ^^^    w^t  ^^  said.     A  tnistee  is  a  competent  wife. 

ness. 

Jeffi^eit/. — I  admit  it  competent  to  prove 
words  spoken  by  him,  but  that  is  on  the  prm- 
cipie  that  the  testator  was  present.     If  any 
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quertion  occurred  on  the  answer  by  the  testator,      CiiMrBiLL 

that  might  make  the  letter  evidence,  but  jxo  Davidson,  ice. 
such  question  occurs  here.     Being  trustee' and       "■^^'''"*^ 

defender  is  a  good  objection,  though  when  peake,  l.  of  e^. 

there  are  several  trustees  some  of  them  have  ^^^' 
been  examined. 

Lord  Chief  CoMMissiONSR.«-This  in  one 
view  is  a  point  of  nicety  and  delicacy.  The 
letter  would  not  have  been  evidence  of  a  fact 
stated  in  it  if  Mr  Rollo  had  been  alive,  as  he 
must  have  been  examined  on  oath.  But  if  this 
is  to  be  used  as  proving  the  acts  of  Mr  Rollo, 
then  the  witness  proving  that  the  letter  was 
sent  is  not  sufficient.  I  feel  much  difficulty 
in  this,  as  his  acts  are  not  to  be  proved  by  his 
own  letter.  Is  it  intended  tp  follow  this  up  by 
proving  that  the  testator  received  this  letter, 
and  acted  in  consequence  of  it  ?  ^ 

Lord  Pitmilly. — Thb  deed  is  dated  on  the 
26th,  and  the  letter  now  in  question  is  dated 
two  days  before,  and  is  from  the  person  who 
transacted  the  business*  Suppose  that  letter 
were  in  existence  in  the  hands  of  a  third  party, 
it  appe$urs  to  me,  that,  whether  Mr  Rollo  were 
dead  or  alive,  it  must  be  evidence  to  thcxjury, 
as  an  act  of  the  person  employed  in  the  execu- 
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Campbell     fxoTi  of  this  deed.     It  is  admissible  evidence  to 
DAriDsoK,  &c.   the  fiict,  that  be  sent  the  draft  of  the  deed  to 

the  testator. 

The  evidence  therefore  was  admitted. 


A  legatee  of  B 
admitted  to 
prove  facts  to 
support  the  deed 
of  A,  though  it 
was  said  the 
fluids  of  B  were 
insuffideDt  to 
pay  the  legacies, 
without  a  sum 
left  to  B  by  A. 

Tait,  L.  of  Ev. 
361. 


1  Phillips,  46. 
Tait,  367. 

2  Hume,  on  Or. 
361.     Macken- 
zie V.  Hender- 
son, 2  Mur.  Rep. 
219.    Clerk  v. 
Spence,  3  Mut^ 
Rep.  451* 


When  the  principal  clerk  of  the  late  Mr 
Rollo  was  called^ 

Cuninghame.'^lle  has  a  material  interest,  as 
there  is  a  legacy  left  to  him  by  the  mother  of 
the  testator,  Mrs  M^Kinnon,  who  is  dead ;  and 
the  property  conveyed  by  this  deed  is  the  only 
fund  from  which  it  can  be  paid,  and  this  is  a 
vested  interest. 

Moncreiff. — They  are  naturally  anxious  to 
exclude  this  witness,  as  he  is  the  best ;  but 
to  exclude  him,  the  interest  must  be  certain, 
direct,  immediate,  and  he  must  be  able  to  use 
the  verdict  in  evidence.  There  is  no  direct 
interest  here ;  but  the  aUegati(Hi  is,  that  the 
debtor  of  the  witness  is  interested  in  it,  and 
that,  without  the  property  conveyed  by  this 
deed,  the  funds  left  by  Mrs  M'Kinnon  cannot 
pay  the  legacy ;  and  are  you  to  try  whether 
there  are  sufficient  funds  to  pay  the  debts  be- 
fore admitting  this  witness  ?  Besides,  the  le- 
gacy may  not  be  good,  as  the  pursuers  ques- 
tion the  validity  of  Mrs  M'Kinnon's  deed. 

Jeffrey. — In  general  terms  we  admit  the 
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doctrine  laid  down,  but  di£Eer  as  to  what  is  a      Campbkll 
contingent  interest.     Here  no  event  can  occur  datidson,  &c. 
to  defeat  the  interest,  as  the  person  is  dead  j       '^■•■^^'•■^^ 
and  we  o£Per  to  prove  that  she  had  no  moveables, 
and  that  her  property  is  burdened  beyond  its 
value.     In  Clerk's  case,  the  interest  was  con-   ^^^  <"  speoce. 
tingent,  and  revivmg  a  prior  deed  was  not  held   4di  and  465. 
sufficient  to  disqualify  the  witness. 

Lord  Chief  CoKMissioNSE.~-It  is  not  ne- 
cessary for  the  Court  to  enter  at  length  into 
the  general  principle,  as  the  reports  show  that 
we  have  already  decided  upon  it.  The  object 
here  is,  to  prove  that  this  person  is  interested,  as 
the  property  conveyed  by  this  deed  may  go  to 
increase  the  fiind  from  which  his  legacy  is  to 
be  paid.  But  the  verdict  in  this  case  could  not 
in  any  shape  be  given  in  evidence  in  support  of 
his  claim.  It  is  said  the  legacy  cannot  be  paid 
except  from  the  funds  conveyed  by  this  deed ; 
but  this  is  uncertain,  and  remote  {  and  what  are 
we  asked  to  do  ?  Why,  to  inquire  into  the  value 
of  the  personal  and  heritable  property  of  Mrs 
M'Kinnon,  and  the  debts  due  by  her.  It  is 
impracticable  to  ascertain  the  fact  upon  which 
the  objection  to  the  competency  of  the  witness 
depends,  and  therefore  it  must  go  to  his  credit. 

VOL.  IV.  M 
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CASES  TBIED  IN 


March  14, 


Campbell 

V. 

Davidson,  &c. 


Incompetent  to 
prove  a  fact  in  a 
cause  by  the  de- 
position of  a 
haver. 


Ker  V,  D.  of 
Roxburgh,  3 
Mur.  Rep.  132. 


When  the  deposition  of  the  late  Mr  RoUo 
as  a  haver  was  produced^ 

Jqffrey  objects.  This  is  incompetent,  as  the 
writings  are  all  produced. 

Moncreiffl'^lt  is  not  to  prove  a  fact,  but  to 
explain  why  he  had  no  instructions,  and  he  is 
now  dead. 

Lords  Chief  Commissioner  and  Pitmillt. 
— It  was  ruled  in  a  former  case,  that  it  is  in- 
competent to  prove  a  fact  by  the  deposition  of 
a  haver,  and  we  cannot  receive  it  in  this 
case. 


Jefft^ey. — This  is  a  short  point,  the  question 
being,  whether,  at  the  date  of  the  deed,  this 
person  was  in  a  state  of  incapacity,  so  as  to  ren- 
der this  not  his  deed.  His  capacity  at  the 
time  of  giving  instructions  is  of  no  consequence ; 
and  the  most  charitable  supposition  is,  that 
when  Mr  RoUo  saw  him,  he  drew  out  any  re- 
mains of  mind  that  were  left,  and  that  he  be- 
lieved him  more  capable  than  he  was. 


Lord  Chief  Commissioner.— Though  this 
case  has  occupied  an  immense  number  of  hours, 
it  is  confined  to  very  narrow  bounds.  The 
issue  shows  the  question ;  and  if  you  are  satis- 
fied that  the  person  was  capable  at  the  moment 
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of  executing  the  deed,  your  verdict  must  be  for  Campbell 
the  defender  supporting  the  deed ;  but  if  he  Davidson,  &c. 
was  incapable,  then  it  must  be  for  the  pursuer 
reducing  the  deed,  as  a  party  must  be  of  a 
sound  and  disposing  mind  at  the  time  of  exe- 
cuting such  a  deed.  The  great  and  important 
date  is  about  eleven  o'clock  of  the  forenoon  of 
the  £6th  of  October ;  and  the  evidence  of  the 
previous  bad  habits  of  this  person,  which  occu« 
pied  so  much  time,  may  be  easily  disposed  of, 
though  it  was  material  as  showing  the  state 
of  his  mind  up  to  the  most  recent  period  prior 
to  the  execution  of  the  deed.  You  are  then  to 
consider  whether  bis  mind  continued,  up  to  the 
tikne  of  executing  the  deed,  in  such  a  state 
that  the  deed  was  his  voluntary  act,  disposing 
of  property  over  which  he  alone  had  con- 
trol. It  is  not  necessary  to  the  execution 
of  such  a  deed  that  a  person  should  have  grieat 
powers.  It  is  sufficient  if  he  is  capable  of  know- 
ing what  is  done,  and  has  the  power  of  volition. 
There  is  a  most  important  letter  only  fifteen 
days  before  the  deed,  which  takes  off  the  effect 
of  all  the  evidence  prior  to  that  date,  and  shows, 
that,  if  he  was  incapable  at  the  date  of  the 
deed,  the  incapacity  must  have  come  on  dur- 
ing these  fifteen  days.  After  this  letter  there 
is  a  considerable  blank }   but  on  the  34th, 
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CASKS  TRIED  IN 


March  15^ 


EWING 

V. 

Crtchton 
AND  Others. 


there  is  a  letter  from  Mr  Rollo»  sending  the 
draft  of  the  deed,  and  the  important  evidence 
is  what  follows  this,  comUned  with  that  of  the 
instrumentary  witnesses.  One  of  them  proved 
that  the  deed  was  read,  which  is  important  for  Mr 
RoUo,  but  was  not  necessary,  as  law  would  pre- 
sume the  reading,  and  the  pursuer  must  make 
out  that  it  was  not  read.  You  must  consider 
the  whole  circumstances,  and  say  whether  they 
prove  the  person  to  have  been  acquainted  with 
the  deed,  and  to  have  approved  of  it  at  the 
time  he  signed  it,  and  it  is  of  no  importance 
how  soon  after  he  became  incapable.  The  case 
depends  on  your  opinion  of  the  evidence,  not 
mine ;  and  according  to  that  opinion  you  will 
return  your  verdict. 


Veidict—''  For  the  defenders/' 

Jtfyeif,  R»  BeU,  and  Cuninfrhame,  for  the  pursuer. 
Moncrefff',  D*  F.  and  Jameson,  for  the  defender. 
(Agents,  Jamea  Greig,  w.  a.  Donaldson  and  JRamtayy  w.  a.) 


PRESENT, 
LORDS  CHIEF  COMMISSIONER,  CRINOLETIE,  AHO   MACKENZIE. 


1827. 
March  16. 


EwiNo  t;.  Crichtok  and  Others. 


piDding  that  a     ^jj^  actiou  sgaiust  the  office-bearers  of  a  Ship- 

private  convey- 
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pany. 


ping  Company,  to  recover  the  value  of  five  Ewing 

shares  of  the  stock  of  the  company,  conveyed  Crxchton 

to  another  company  without  the  pursuer's  con-  ^f^Qj»^»s. 

sent*  ^^  ^^  *^®  p'°- 

perty  of  one 
Company  to 
mi         /v*        fl  !•  1  «        anotner  was  not 

Defence. — The  .office-bearers  are  not  luible   to  the  loss,  && 
as  individuals,  unless  the  whole  members  are   the%»t  com^ 
called.     They  are  not  liable  as  office-bearers 
for  acts  sanctioned  by  unanimous  meetings  of 
the  members. 


ISSUES. 

**  It  being  iadmitted,  that  a  Company  called 
<<  the  Edinburgh,  Glasgow,  and  Leith  Shipping 
**  Company,  was  formed  by  a  contract  of  co- 
*•  partnery,  dated  the  1st  day  of  March  1814, 
**  for  the  purpose  of  carrying  on  trade  between 
**  Leidi  and  London,  and  the  ports  in  the  river 
**  Clyde,  and  that  the  capital  stock. of  the  Com- 
pany was  divided  into  shares  of  L.  50  each  : 
^*  It  being  also  admitted,  that  the  pursuer 
was  a  proprietor  of  five  shares  of  the  said 
capital  stock,  at  the  period  of  the  dissolution 
'*  of  the  Company  in  the  year  1620,  and  that, 
^*  during  the  said  year  1820,  the  defenders 
<<  were  the  chairman,  deputy-chairman,  and  di- 
"  rectors  of  the  said  company : 
<<  Whether  the  defenders  did,  illegally,  and 


n 
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"  in  violation  of  their  duty  as  cbainnan,  depu- 
**  ty-cbairman,  and  directors  of  the  stud  com- 
"  pany*  without  the  consent  of  the  pursuer, 
'*  transfer  the  suling  vessels  and  other  proper- 
**  ty  of  the  said  company,  to  the  London,  iUeitfa, 
**  Edinbui^h,  and  Glasgow  Shipping  Company, 
"  according  to  a  private  valuation,  to  the  inju- 
**  ly  and  dami^  of  the  pursuer?    Or, 

**  Whether  the  pursuer  did  ac(}uiesce  in,  or 
'*  homologate  a  bona  fide  transference  of  the 
'*  said  vessels,  &c.  for  their  just  and  true  value 
*'  at  the  time,  although  according  to  a  private 
'*  valuation?" 


I.  MoDUgue  on 
Putnerahip, 
120.    Fcathei- 
HoDhsugh,  17 

Vciey  298. 


Skene,  ibr  the  pursuer.— The  pursuer  could 
not  be  deprived  of  his  shares  by  any  act 
of  the  other  members.  At  the  time  they  at- 
tempted to  dissolve  the  first  company  the  de- 
fenders had  already  transferred  the  stock  to 
the  new  company,  and  afler  this  a  majority 
went  into  their  views,  and  agreed  to  a  dissolu- 
tion. The  transfer  by  private  bargain  was  ille- 
gal, and  they  were  advised  by  counsel  that  it 
was  so.  As  the  property  cannot  now  be  brought 
to  sale,  the  pursuer  is  entitled  to  the  value 
on  the  books. 


takoD  to  a  memoiial  iv 
ui«i  being  produced. 
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J^r^.~^1he  opinion  is  not  evidence,  but       Kwino 
shows  the  defenders  did  not  act  bonajide.  Cbtchtom 

AND  Others. 

LoED  Chief  Coumissioneb.— The  defen-   "'^  ^?  op'"'"" 
ders,  in  taking  this  opinion,  appear  to  have  been   >dDiiued  in  cvu 
transacting  for  the  company,  and  we  admit  this 
as  part  of  the  transaction.     The  opinion  also 
bean  on  the  question,  whether  this  was  a  bona 
fide  transaction  ? 

In  the  course  of  the  trial,  his  Lordship  ob-   Wntiwi  eyiaenee 

.   ,        ,      ,      «hl>uM  be  read 

served,  in  reference  to  the  necessity  of  the  clerk  bj  the  dak,  *aA 
reading  documents,  ^at,  in  opening  a  case,  do*  b^  the  couosd. 
coments  in  general  ought  to  be  described,  not 
read,  by  the  counsel,  but  whether  they  are 
described  or  read  by  the  counsel,  they  ought  to 
be  read  by  the  clerk,  and  there  can  then  be  nO 
question  as  to  whether  they  have  been  given  in 
evidence  or  not. 

Answers  by  the  defenders  to  a  petition  in  Qou?,  wbetbu 
the  Conrt  of  Session  were  afterwards  put  in  u<wer>  to  ■  pc 
without  flections  from  the  Bar,  and  a  passage  admiued  in  cru 
read  from  them. 

Lord  Chief  Commissioner. — If  the  an- 
swers contitin  a  distinct  admission  of  fact,  I  do 
not  object  to  this,  but  we  are  apt  to  get  into 
very  loose  practice.  I  wish  objections  of  this 
tort  c»me  from  the  Bar,  as  the  Court  cannot  at 
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CASES)  TRIED  IN 


March  15, 


EwiNO 


v» 


Grichton 
AND  Others. 


Circumstances  in 
which  a  valua. 
tion  of  the  stock 
<rf  a  Company  by 
one  of  the  part- 
ners  was  admit- 
ted  in  evidence. 


all  times  interfere.  When  a  categorical  aver- 
ment and  admission  is  made  in  a  condesoen* 
dence  and  answers,  then  it  is  of  such  a  nature 
and  solemnity  that  they  are  evidence.  But 
when  mixed  with  argument,  I  doubt  if  they 
should  be  admitted. 

When  a  valuation  of  the  stock,  &c.  produced 
by  Mr  Crichton,  was  given  in  evidence,  his 
Lordship  observed,  that  he  understood  Mr 
Crichton  to  be  an  active  party  in  this  case,  and 
that,  this  valuation  had  been  recovered  from 
him,  he  would  therefore  allow  it  to  be  put  in, 
reserving  till  afterwards  any  observations  on 
its  effect. 


Incompetent  to 
prove  a  fact  in 
a  cause  by  the 
deposition  of  a 
haver* 


It  was  objected  to  certain  depositions  by 
havers,  that  they  were  not  evidence  of  a  &ct. 

Lord  Chief  Commissioner. — ^They  cer- 
tainly are  not  evidence  of  a  fact  in  the  cause, 
but  they  are  produced  to  show  that  the  party 
made  the  inquiry,  and  as  a  foundation  for  giving 
secondary  evidence. 


Moncreiffl  D.  Jl— This  is  a  very  short  and 
sim^e  case.  Two  complies  agree  to  unite, 
and  apply  to  counsel  for  advice  as  to  the  mode 
of  doing  it ; — they  are  advised,  that,  unless  they 
are  unanimous,  they  must  dissolve  both,  and 
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V. 
HI 

▲ND  Others. 


then  unite  j— they  do  so— the  prop^y  is  made       e wing 

over  to  the  new  company  at  a  valuation.    The     Crichton 

pursuer  averred  that  the  property  would  have 

sold  higher  at  a  public  roup,  but  he  has  com* 

pletely  failed  on  tbis»  which  is  the  only  point* 

It  is  said  that  the  prq^rty  of  a  company  must 

be  sold  by  auction,  but  the  objecting  partner 

must  appear  and  insist    This  sale,  however,  is 

under  the  contract,  and  there  is  nothing  there 

of  a  public  sale.     The  directors  were  bound 

to  obey  the  meetings,  and  they  approved  of  the 

transfer  which  had  been  made ;  and  we  shall 

prove  that  it  was  a  judicious  measure.     There 

is  no  doubt  on  the  second  issue. 

After  much  documentary  evid^ice  had  been 
produced  on  both  sides,  his  Lordship  suggest- 
ed the  propriety,  in  such  a  case,  of  sending 
to  the  Judge,  the  night  preceding  the  trial*  a 
reference  to  the  passages  in  the  documents  on 
which  the  parties  relied,  and  proposed  that  an 
act  of  sederunt  should  be  passed  on  the  subject. 

Jeffrey^  in  reply.— It  is  lamentable  that  so 
much  time  and  argument  should  be  wasted  to 
save  a  great  company  from  a  claim  c^  L.  130. 
There  is  no  doubt  the  action  is  competently  laid. 

Lord  Chief   Commissionbr.— The  only 
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EWING 

v. 

Crichton 

AND  Others. 


Fcfttheifton- 
baugb,  17 
Vesej  29& 


question  of  law  in  the  case  is  on  the  first 
branch  of  the  first  issue ;  and  I  am  uncertain 
if  it  is  necessary  to  rest  it  upon  this.  For 
though  I  were  satisfied  that  the  private  sale  was 
legal,  I  could  not  nonsuit,  even  if  I  had  the 
power,  nor  could  I  direct  a  verdict  for  the  de- 
fenders, as  this  is  an  issue  sent  by  the  Court  of 
Session,  who  had  this  point  before  them. 

Moncreiffi — I  admit  that  the  action  is  com* 
potently  laid  ;  but  if  it  is  proved  that  the  de« 
fenders  acted  by  the  authority  of  the  com* 
pany,  then  they  are  not  liable. 

Jeffrey. — This  point  is  not  open,  as  it  was 
stated  in  the  defences,  and  there  is  a  finding  by 
the  Lord  Ordinary  upon  it.  There  is  nothing  in 
the  contract  agiunst  a  public  sale ;  and  the  case  in 
Vesey  goes  the  whole  length.  The  defenders 
acted  as  attorney  for  the  pursuer,  without  any 
authority  from  him ;  and  as  the  transfer  was 
illegal,  the  sale  must  be  reduced ;  but  for  the 
benefit  of  the  defenders  we  limit  the  claim  to 
the  original  value  of  the  shares,  and  he  is  en- 
titled to  have  his  interest  ascertained  by  the 
last  balance-sheet. 

The  second  issue  is,  Whether  I  acquiesced 
in  aj^ir  valuation  ? 


Lord  Chief  Commissioneb.— After  so  long 
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and  protracted  a  trial  my  strength  is  not  equal 
to  going  into  all  the  matter  which  has  been 
discussed ;  but  I  must  make  a  few  observations 
on  the  case.  The  issues  in  the  case  are  signed 
by  me,  but  are  to  be  considered  as  issues  sent 
by  the  Court  of  Session ;  and  the  point  to 
which  they  are  directed  is  stated  in  the  inter- 
locutor ordering  the  condescendence.  That  or- 
der is  to  condescend  on  whether  the  pro- 
perty would  have  sold  for  a  larger  sum  at  a 
public  than  at  a  private  sale.  This  is  the  point 
for  the  pursuer  to  make  out.  The  point  for 
the  defenders  to  prove  is  acquiescence. 

Much  law  has  been  stated,  and  when  law  is  in- 
volved in  the  question  to  be  tried,  it  is  the  duty 
of  the  Court  to  state  the  law ;  but  this  appears  to 
me  a  question  of  fact ;  and  I  should  be  sorry 
to  lay  down  any  abstract  point  of  law  in  such  a 
case.  There  was  much  discussion  in  the  case 
before  the  Lord  Ordinary;  and  by  sending 
it  here,  I  hold  the  question  of  law  closed. 
It  is  said  I  ought  to  direct  you  that  this 
was  illegally  done ;  but  I  shall  submit  it  to 
you,  as  a  question  of  fact,  Whether  damage 
was  done  to  the  party  ?  The  issue  is  not  to  be 
cut  in  parts,  but  to  be  taken  as  one  proposition. 
Whether  the  defenders  have  illegally  injured 
the  pursuer  by  a  private  valuation ;  and  if  you 
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•     ^: 

CmcHtON 

AND  OthEBS. 


are  of  opinion  that  damage  has  been  done  to 
him,  then  it  is  to  his  injury ;  -but  if  not,  there 
is  no  injury.  I  cannot  agree  to  the  proposi- 
tion that  the  valuation  on  the  books  is  to  be 
taken  as  the  rule.  The  question  here  is  the  dif- 
ference of  a  public  or  private  sale.  The  gene- 
ral tendency  of  the  evidence  was,  that  a  pri- 
vate sale  was  more  advantageous  than  a  public 
one ;  and*  you  must  judge  of  the  credit  due  to 
that  evidence ;  and  if  you  think  that  no  da- 
mage was  done,  you  will  find  for  the  defen- 
ders, because  there  may  be  a  breach  of  law  with- 
out any  injury,  in  the  same  way  as  there  may 
be  damage  without  any  breach  of  law. 

If  you  find  for  the  defenders  on  the  first  is- 
sue, it  is  unnecessary  to  go  into  the  second ; 
but  if  you  think  the  evidence  proves  damage, 
then  you  must  consider  whether  this  was  a  b(ma 
fide  and  honest  transference.  If  you  are  of 
opinion  that  it  was  not,  then  there  was  no  ac- 
quiescence or  homologation  in  it ;  but  if  it 
was  fair,  then  you  must  consider  on  the  evi- 
dence whether  the  pursuer  acquiesced.  This 
depends  not  on  any  positive  act  by  the  pur- 
suer, but  on  his  not  acting;  and  this  is  a 
question  of  fact  in  the  first  instance,  though 
no  doubt  it  is  law,  whether  this  will  con- 
clude the  party.     There  are  two  letters  by 
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the  pursuer,  which  are  material  on  this  point, 
for  your  consideration  ;  and  you  will  observe, 
that,  though  the  first  seems  to  be  suspending 
his  judgment,  the  second  differs  from  it,  and 
seems  as  if  he  would  acquiesce  in  what  was 
done  by  the  others. 


JO'HKSTON 

V. 

Wes.t  op  Scot* 

land  iksur- 

\HCB  Company. 


Verdict — "  For  the  defenders/' 

An -exception  was  taken  to  the  direction, 
holding  that  the  interlocutor  of  the  Court  of 
Session  was  conclusive,  and  that  it  was  unne- 
cessary to  decide  the  point  raised  at  the  Bar. 
But  the  exception  has  not  been  followed  out. 

Jcfirey,  SkcTtCf  and  More^  for  the  Pursuer. 
AfoncreifBnd  Buchanan,  for  the  Defender* 
(Agents,  CampbeU  and  Macky  w. s.  John  Vottng.) 


PRESENT, 
*FOUa  LORDS  COMMISSION£RS-fLORD  MACKSNZIE  ABSENT. 


1827* 

March  16. 


Johnston  r.  West  of  Scotland  iNstJRANcE 

Company. 


Af  n  •  ^  Query,  Whether 

N  action  on  a  policy  of  insurance  to  recover  an  insurance 

the  value  of  certain  goods  and  furniture.  pay  fordam^^ 

done  by  pulling 
down  itxt  wall  of 

Deftence.— The  damage  was  not  done  by  or  td^"  fo~"~"" 
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V, 


W*8T  OF  Scot- 
land Insur- 
ance Company. 


during  the  fire,  but  by  the  pulling  down  the 
wall  of  a  house  some  days  after. 

ISSUE. 

**  It  being  admitted  that  the  policy  of  insu<* 
ranee  in  process,  dated  February  11,  1824, 
was  in  force  on  the  25th  February  1825  : 
<<  Whether,  between  the  22d  and  26th  of 
**  February  1825,  the  property  of  the  pursuer 
**  in  Strichen's  Close,  in  Edinburgh,  suffered 
such  loss  or  damage  as  the  defenders,  by  the 
said  policy,  undertook  and  promised  to  pay ; 
<*  and  to  what  amount  ?*' 


<i 


II 


« 


II 


Marshall  on  Ins. 

p.304' 

Fark  on  Ins.  49. 

4  Taunton,  126. 
Hodgson  V. 
Malcom,  2  Bos. 
andPolLN.B. 
33S.    Hagedorn 
o.  Whitmore, 
1579  I  Staikie. 

5  Baro.  and 
Aid.  107. 

3  Dowlhig  and 
Ryland,  193. 


J^e^f  for  the  pursuer,  stated  the  facts,  and 
argued  that  the  damage  did  fall  under  the  po- 
licy. It  was  not  caused  by  ignition ;  but  a 
great  part  of  the  damage  for  which  the  offices 
are  liable  is  occasioned  by  the  water  used  to 
extinguish  the  fire,  the  falling  of  beams,  &c. 

The  terms  of  a  policy  must  be  largely  inter- 
preted ;  and  at  one  time  in  sea  policies  capture 
was  held  a  peril  of  the  seta,  though  now  greater 
accuracy  is  introduced*  But  the  terms  in  fire 
policies  are  still  general. 

This  is  not  consequential  damage.  The  pro- 
per definition  of  which  is  a  second  damage 
founded  on  the  first.  This  is  a  direct  damage 
done  by  the  fire. 
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Hope^  Sol.'-Gen.^  for  the  defenders.— We       Johnston 
have  all  along  been  anxious  to  admit  the  facts   west  of  Scot- 
in  this  case,  as  the  question  turns  on  a  point  of  ^nce  Company. 
law  ;  and  we  now  submit  to  the  Court  and  the 
other  party  a  note  of  what  we  admit. 

Lord  Chief  Commissioner. — The  Court 
do  not  wish  to  throw  any  difficulty  in  the  way 
of  this  arrangement ;  but  the  facts  to  consti- 
tute a  special  verdict  should  he  finite  ;  that  is, 
facts  from  which  there  is  no  conclusion  to  be 
drawn  as  to  their  import  by  the  jury,  but  which 
only  raise  matter  of  law  to  be  decided  by  the 
Court.   If  the  facts  are  of  this  nature,  they  are 
proper  for  a  special  verdict.     But  if  they  leave 
any  conclusion  to  be  drawn  by  the  jury,  they 
are  not.    When  the  case  was  before  me  at 
chambers,  my  opinion  was,  that,  after  all  the 
trouble  taken  in  discussing  the  question,  it 
might  be  found  that  the  facts  stated  are  not 
conclusive. 

Ignition  of  the  articles  is  not  necessary  to 
constitute  the  loss  a  loss  under  the  policy ;  but 
the  loss  must  be  attributable  to  the  fire. 

A  special  verdict  was  taken. 

Jeffrey  and  Mart,  for  the  Pursuer. 

Hnpe^  SoL^Otn.,  and  D.  M'JVeiO,  for  the  Defenders. 

(Agents,  James  Johfuton,  John  Eldery  w.  s.) 
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March  19^ 


Macqubbn  and 
Mackintosh 

V. 
COLVIN* 


PBESENT, 
LORDS  CHIBF  COMMISSIONER,  PITMILLY,  AND  CRINGLETIE. 


1827. 
March  19. 


Circumstances  in 
which  a  party 
was  found  liable 
in  payment  of 
an  account  to  an 
agent  in  Edin- 
bui^. 


Macqueent  and  Mackintosh  v.  Colvin. 

An  action  to  recover  from  a  party  the  ex- 
penses of  legal  proceedings  carried  on  for  bis 
benefit. 

Defence.— *The  defender  never  employed 
the  pursuer,  nor  authorized  any  one  to  do  so. 

issue. 

*'  Whether,  in  the  years  1820  and  1821,  the 
^*  defender  himself,  or  by  others  acting  in  his 
<(  name  and  by  his  authority,  employed  the 
**  pursuers  to  present  to  the  Court  of  Session 
<<  an  advocation  of  a  process  at  the  instance  of 
*^  the  defender,  then  depending  in  the  Dean  of 
*^  Guild  court  at  Inverness,  and  to  conduct  the 
*'  litigation  upon  the  said  advocation  ;  or  ho- 
*'  mologated  or  sanctioned  the  proceedings  car- 
**  ried  on  by  the  pursuers  in  his  name,  in  the 
**  said  advocation  ?  And  whether  the  defender 
<*  failed  to  pay  the  expenses  incurred  in  the  li- 


V. 
COI.VIN. 
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*'  ligation  on  the  said  advocation,  to  the  loss»    '  mackintosh 
"  injury,  and  damage  of  the  pursuers  ?" 

HopCf  SoL-Gen.^  for  the  pursuers,  said,  This 
was  a  simple  case,  and  that  the  refusal  by  the 
defenders  to  pay  was  contrary  to  good  faith, 
honesty,  and  conscience.  It  was  not  disputed 
that  the  Inverness  agent  employed  the  pur- 
suers ;  and  -it  will  be  proved  that  the  defender 

,  ,  Brvan  v.  Mur- 

knew  of  the  proceedings  in  the  Court  of  Ses»  doch,  3  shaw 
sion,  and  took  advantage  of  their  decision,  and    13,1824.  * 
has  homologated  the  proceedin^rs.  ^  .* 

^  ^  .  ,  A  process  being 

When  the  process  was  given  in  evidence,  and   put  in,  does  not  • 

.1.     u      1         rA  make  every  part 

the  books  01  the  pursuers,  of  it  evidence  to 

the  Jury. 

Lord  Chief  Commissioner. — Being  thus 
put  in,  I  consider  the  process  as  before  the 
Court ;  but  it  will  not  be  evidence  of  facts, 
except  in  so  far  as  they  are  pointedly  averred 
and  admitted  in  the  condescendence  and  an- 
swers. With  respect  to  the  books,  I  had  not 
formerly  been  accustomed  to  see  the  books  of 
a  party  given  in  evidence  for  him. 

Browfif  for  the  defender.— The  sole  ques- 
tion here  is  on  the  evidence ;  and  there  is  no 
proof  that  the  defender  employed  the  pursuers, 
or  took  advantage  of  the  decision. 

VOL.   IV.  N 
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CASES  TRIED  IN. 


March  19, 


MACaUEEN  AND 

Mackintosh 

V. 
COLYIN. 


LoR0  Chief  Commissioner.— ^It  is  true 
that  you  must  be  satisfied  of  the  pursuers'  case 
on  evidence ;  and  the  claim  here  is  for  L*  35. 
It  is  true^  that,  when  an  agent  here  is  em- 
ployed  by  an  agent  in  the  country,  he  first 
looks  to  the  agent  for  payment }  but  that  does 
not  dissolve  the  obligation  of  the  party.  On 
the  contrary,  when  the  agent  fails,  as  in  this 
case,  it  is  competent  to  go  against  the  princi- 
pal. The  question  here  is.  Whether  the  pur- 
suers were  employed  by  the  defender  through 
the  country  agent,  or,  Whether  he  took  the 
benefit  of  what  was  done  ?  and  if  you  are  of 
opinion  with  the  pursuers  on  either  of  these  aU 
ternatives,  you  must  find  for  them. 

It  might  be  difficult  to  say  that  there  is  di- 
rect evidence  of  employment ;  but  you  will 
consider  all  the  circumstances  which  the  de- 
fender  must  have  known,  and  the  manner  in 
which  he  acted  in  these  circumstances,  and 
then  say  whether  he  did  not  know  of  the  ad- 
vocation, or  sanction  and  approve  of  what  was 
done. 


Verdict — For  the  pursuers,  damages  L.  35, 
17s.  5d. 

Hope  (SoL'Geti.),  More,  and  Buchanan,  for  the  Pursuer. 

Brown,  for  the  Defender. 

(Agents,  Hugh  Macqueen,  w.  s.  R,  LockarU) 
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Denham 
OaiLviE. 


PRESENT, 
LORDS  CHIEF  COMMISSIONER,  FITMILLY,  AND  CRIKOLETIK. 


_  _  1827. 

Denham  v.  Ogilvie.  March  19. 


An  action  of  damages  by  a  gardener  against  a   Damages  for  de. 

lady  for  defamation^  in  a  letter  addressed  to  his 

master. 


Defence. — The  accusation  does  not  imply 
moral  guilt ;  and  it  is  true  that  the  pursuer  is 
an  insolent  and  troublesome  man. 

ISSUE. 

The  issue  contained  a  quotation  from  the 
letter,  and  put  the  question^  Whether  it  was  of 
and  concerning  the  pursuer,  &c. 

Jeffrey,  for  the  pursuer,  said.  That  the  pur- 
suer being  in  a  humble  station  made  his  cha- 
racter the  more  valuable  to  him ;  and  that, 
though  law  presumed  the  falsehood  of  such  ac* 
cttsations,  he  would  prove  how  false  they  were. 
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March  19, 


Denham 

Ogilvie. 


In  damages  for 
defamation,  and 
no  issues  in  jus- 
tification, unne- 
cessary for  the 
pursuer  to  prove 
his  character 
good. 


When  a  witness  was  asked  his  opinion  of  the 
pursuer's  character. 

Lord  Chief  Commissionbr.— That  is  evi- 
dence for  reply  in  case  his  character  is  attacked. 
I  do  not,  however,  in  this  case,  mean  to  stop 
it,  though  law  presumes  a  good  character,  and 
in  many  cases  it  would  be  necessary  to  enforce 
the  rule. 

Where  no  issue  is  taken  in  defence,  there  can 
be  no  evidence  of  facts  ;  but  the  general  repu- 
tation may  be  proved,  and  the  evidence  now 
offered  is  good  to  meet  such  evidence* 


2  Starkie  L.  of 
£v.  862. 
■  ■  Slander. 

27s.  Fairman 
o.  Ives,  5  Bam. 
and  Aid.  642. 


More,  for  the  defender,  said,  I  admit  that 
a  poor  man's  character  is  valuable,  but  is  not 
to  be  made  the  means  of  oppressing  the  rich. 
The  expressions  are  angry;  but  they  ought 
nev^r  to  have  gone  beyond  the  master,  being  a 
fair  communication  to  him  of  the  impression 
made  by  the  conduct  of  his  servant. 


Lord  Chief  Commissiobr. — It  is  desirable 
that  this  case  should  not  have  been  brought ; 
and  it  would  have  been  better  if  the  pursuer 
had  remained  satisfied  with  what  his  master  said 
in  his  favour.  Reference  has  been  made  to  the 
law  of  England,  but  the  practice  there  is  very 
different.     This  lady  had  no  call  to  give  any 
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character  of  the  servant ;  and  the  question  is 
on  the  last  words  of  the  letter,  *'  whose  charac- 
**  ter  is  so  little  approved  of,  and  so  despised 
'^  by  every  one  in  the  neighbourhood."  It  was 
not,  however,  intended  to  go  farther  than  the 
miaster ;  and  but  for  this  action  it  would  not 
have  gone  further. 

The  first  part  of  the  letter  I  do  not  consider 
actionable,  but  the  latter  part  is  sufficient  to 
sustain  a  verdict  for  the  pursuer ;  and  one  for 
the  defender  would  be  inconsistent  with  law. 
You  will  therefore  consider  the  whole  circum- 
stances, and  say  what  damages  you  will  give  as 
solatium^  for  there  has  been  no  pecuniary  loss. 

Verdict— -For  the  pursuer,  damages  L.  10. 

Jeffrey  and  Skene,  for  the  Pursuer. 

More,  for  the  Defender. 

< Agents,  Peter  Crooks,  w.  s.  J.  CampbcU  Junior y  w.  s*) 


M'Cakdies 
MTANDir. 


rilESENT, 
FOUR  L0KD8  COMMISaiOMERS— LORD  PITMILLT  AB8EKT. 


M^Candies  v.  M^Candie. 


1827. 
March  21. 


An  action  of  damages  by  a  nephew  and  his      ?^SS«on? 
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March  21  > 


m^Canme  8      ^ife  against  his  aunt  for  defamation  of  the  wifein 
jyi'CANDiB.      letters  addressed  to  the  husband  and  his  friend. 

D£F£NG£» — ^The  terms  used  are  not  action- 
able ;  and  if  they  were,  the  defender  was  jus- 
tified in  using  them  from  t^e  situation  in 
which  she  stood.  There  was  no  publication. 
The  letter  to  Robertson  came  into  the  pursuer's 
bands  by  a  breach  of  confidence,  and  he  has  bar- 
red himself  by  his  delay  in  bringing  his  action. 

ineompetent  to         Skefie  opcnod  the  casc  for  the  pursuers,  and 

put  a  new  mean-         ,  >,  t  * 

ing  on  a  libel  at    sdd»  Part  of  ouc  of  the  letters  may  mean  that. 

the  trial.  " 

Lord  Chief  Commissioner.— You  cannot 
now  put  a  meaning  on  the  passage,  but  must 
be  boupd  by  your  inuendo. 


HutchiflOD  V. 
Naismith,  ISth 
May  1808. 


Skene.-^We  are  merely  to  prove  facts,  and 
the  jury  are  to  draw  the  inference.  The  defen- 
ders are  not  entitled  to  prove  the  facts  true ;  and 
writing  to  the  husband  is  publication  sufficient. 

Hope^  SoL'Gen.  for  the  defender.— -It  is 
difficult  to  know  whether  to  treat  this  case  with 
ridicule  or  indignation.  A  nephew ,  brings  an 
action  against  his  aged  aunt,  who  had  treat- 
ed him  as  a  mother,  for  stating  to  him  what 
she  received  on  credible    information ;    but 
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wluch,  if  true,  she  would  rather  pay  damages 
than  take  an  issue  to  prove.  I  admit  that 
writing  to  an  individual  entitles  to  damages ; 
but  saying  a  man  is  despicable  does  not  entitle 
to  damages*  There  must  be  some  specific  charge* 
Jeffrey i  in  reply,  said.  The  jury  must  give 
damages ;  and  the  only  question  is,  Whether 
anything  had  been  proved  to  take  off  from  the 
injurious  characters  of  the  letters  ?  The  words 
are  actionable ;  and  it  is  not  true  that  the  re- 
port was  believed  at  the  time ;  but  if  it  had, 
the  propagator  of  a  report  is  equally  liable 
with  the  originator.  It  is  not  necessary  in 
Scotland  to  charge  any  specific  crime. 


M'Cakbies 

V. 

M'Candie. 


Borth.  Lib.  185. 


Lord  Chief  Commissioner. — ^We  must  act 
according  to  what  is  law,  and  not  according  to 
what  we  wish  to  be  law.  There  is  no  one  but 
must  wish  that  such  a  case  had  been  settled  in 
a  private  forum  ;  but  there  is  no  doubt  that  it 
is  competently  brought,  as  anything  in  a  pri- 
vate letter,  which  is  injurious  to  the  feelings  of 
the  individual,  is  actionable  by  the  law  of  Scot- 
land. Thia  is  the  law ;  but  juries  ought  to  be 
particularly  cautious  in  apportioning  the  da- 
mages, which  is  their  part  of  the  tribunal. 
There  is  no  loss  prpved ;  and  in  giving  the  ^o- 
latium  for  the  distress  of  mind,  you  must  be 
careful  to  measure  it  according  to  the  original 
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March  92, 


Clark's  Tr. 

V, 

Htll  &e. 


state  of  the  injury,  and  not  to  give  it  for  the 
publicity,  the  accusation  has  now  got,  as  the 
publication  was  by  the  pursuer. 

There  is  no  doubt  the  letters  contain  slan- 
derous matter,  as  the  defender  applies  epithets 
as  well  as  states  facts ;  but  you  will  consider 
them  in  reference  to  the  relation  and  situation 
of  the  parties.  This  is  an  action  by  a  nephew 
against  his  aunt  for  a  private  communication  of 
an  infirmity  of  his  wife,  stated  no  doubt  in 
language  stronger  than  was  proper ;  and  the 
epithets  show  her  anger  at  the  marriage*  This 
gives  a  right  to  maintain  the  action  ;  but  it  is 
for  you  to  say  what  solatium  you  will  give ;  and 
in  a  family  question  you  should  be  extremely 
cautious. 


Verdict — For  the  pusuers,  damages  L.  50.. 

J^ey  and  Skene,  for  the  Pursuers, 

Hape  (SoL»Gen.)  and  Buchanan,  for  the  Defender. 

(Agents,  CampbeU  and  Tod^  w.  s.  Hugh  Macqueeu,  w.  s.)  .^-^ 


PBESEHT, 
LORDS  CBIXF  COMMISSIOHER,  CRINOLXTIB,  AIRD  MACKXVCIX. 


1827. 
March  22. 


Clark's  Trustee  v.  Hill  and  Others. 


Damages  for 

abstracted  mui-     ^^  ^ction  bj  the  tenant  of.  flour  mills  to  re- 
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cover  the  multure  on  certain  quantities  of  wheat     Clark's  Tb. 
carried  by  the  defenders  to  other  mills  to  be       hill,'  &c. 
ground. 

Defence.-— The  mills  are  incapable  of  mak- 
ing marketable  flour.  They  were  shut  up  for 
a  year  before  the  action  was  brought.  They 
are  incapable  of  grinding  the  quantity  neces- 
sary for  the  thirl ;  and  the  defenders  can  only 
be  liable  on  a  proportion  of  the  quantities  car- 
ried away*  The  rate  of  multure  claimed  is  too 
high. 

ISSUE. 


It  being  admitted  that  the  pursuer  is  trus- 
tee on  the  sequestrated  estate  of  Alexander 
**  Clark,  and  that,  during  the  year  from  Mar- 
''  tinmas  1823  to  Martinmas  18S4,  the  said 
*^  Alexander  Clark  was  tacksman  of  the  mills 
"  of  Baldovan,  the  property  of  the  town  of 
"  Dundee,  on  the  water  of  Dighty ; 

^*  It  being  also  admitted  that  the  defenders 
**  are  bakers  in  the  said  town,  and  are  astricted 
*^  to  the  said  mills,  and  bound  to  grind  or  ma- 
**  nufacture  all  the  grain  intended  to  be  ground 
*^  into  flour  or  meal  for  use  and  consumption 
"  within  the  burgh  of  Dundee  and  liberties 
"  thereof; — 
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Clark's  Ta.  «  Whether,  during  the  said  year,  the  defen- 

HtLL,'  &c.       "  der,  James  Hill,  did  wrongfully  abstract  from 

**  the  said  mills  1500  bolls  of  wheat,  or  about 
that  quantity,  to  the  loss,  injury,  and  damage 
of  the  pursuer?'* 

There  was  a  separate  question  as  to  each  of 
the  other  defenders. 

Alison  opened  the  case  for  the  pursuer,  and 
stated,  That  almost  all  the  facts  as  to  the  ab- 
straction were  admitted,  and  that  the  question 
to  be  decided  was,  whether  the  mills  were  in 
such  a  state  as  to  warrant  the  defenders  in  going 
to  other  mills  ?  Whether  they  could  not  grind 
marketable  grain  j  and  whether  the  wants  of  the 
thirl  being  Sd,000  bolls,  and  the  mills  incapable 
of  grinding  that  quantity,  this  warranted  the 
whole  thirl  in  deserting  the  mills  ? 

In  proof  of  their  capacity  of  making  market- 
able flour,  the  corporation  of  bakers  ofiered 
L.  500  a-year  of  rent  for  them  ;  and  during  the 
lease  to  the  corporation,  which  ended  in  18Q3, 
they  ground  at  an  average  10,000  bolls  a«year. 
The  incapacity  to  do  the  whole  work  does  not 
justify  any  one  going  away  till  he  experienced 
the  inconvenience  j  and  none  of  the  defenders 
ever  came. 

Landal  v.  Meldi'um,  22d  Februaiy  i745. 
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Mor.  16023.— Lockart  t;.  His  Vassals,  27th     Clark's  Tr. 
July  1736,  2  Elchies,  294— Earl  of  Wigton  v.       Hill*  &c. 
Kirkentilloch,  2  Elchies,  295.— M^Dowdil  v. 
M^CuUoch,  28th  Feb.  l684,  Mor.  8897  and 
15987. 

Millers'  dues  are  exigible  on  grain  abstracted. 
Adamson  v.  Tenants,  20th  March  1682  Mor. 
15965.— Mar  v.  Kerr,  20th  February  1610, 
Mor.  15962 — Campbell  v.  Campbell,  26th 
Jan.  1672,  Mor.  15978.~Er8k.  b.  ii.  t.  9^ 
§32. 

Lord  Chibf  Commissioner* — One  of  the 
questions  staged  is  a  pure  question  of  fact,  viz. 
the  insjifficiency  of  the  mills ;  but  another  is  a 
mixed  question  of  law  and  fact,  on  which  the 
Court  must  state  the  law,  and  the  jury  apply  the 
fact  to  that  law.  The  law  involved  in  this  case 
is  not  every  day  law ;  and  the  decisions  on  the 
subject  are  of  old  date.  The  principle  may  be 
affected  by  the  difference  of  times,  and  may 
vary  according  to  the  nature  of  the  thirlage, 
whether  predial  or  in  burgh.  It  may  perhaps 
be  useful,  and  save  time  to  suggest  now,  that 
this  is  not  a  case  in  which  pure  finite  facts  are 
to  be  expected,  so  as  to  bring  out  a  special  ver« 
diiet,  but  a  mixed  question  of  law  and  fact ;  I 
would  therefore  surest,  that  the  best  way  of 
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Clark's  Tb.      treating  it  would  be,  for  the  jury  to  find  a  ver« 
Hill,  &(r.        dict  for  the  pursuer,  and  assess  the  damages,  and 

that  a  motion  should  be  made  for  a  new  trial, 
in  which  the  rule  to  show  cause  would  be  grant- 
ed as  a  matter  of  course,  and  the  question  would 
be  considered  deliberately  during  the  Session. 
If  the  law  is  reversed,  then  the  damages  would 
fall. 

In  the  suggestion  of  moving  for  a  new  trial, 
Mr  Moncreiff  expressed  his  acquiescence. 

Moncreifff  D.  F.  for  the  defenders,  said, 
The  defenders  are  a  few  individuals  subjected 
to  a  severe  thirlage,  which  no  doubt  was  legal, 
but  only  provided  the  dominant  tenement  did 
its  duty.  If  there  is  no  mill,  or  if  it  is  inca* 
pable  of  making  marketable  flour,  it  is  clear 
that  the  action  will  not  lie.  Stair,  b.  ii.  t.  7* 
S  27. — Ballardie  v.  Bisset,  8th  February, 
1781,  Mor.  1606S.— Reid  v.  Yeaman,  I5th 
January,  1794»  n.  r.  but  alluded  to  by  Mr 
Hume. 

The  pursuer  must  be  in  a  condition  to  take 
decree  for  the  25,000  bolls  required  by  the 
thirl,  before  he  can  claim  thirlage  on  the  whole 
quantity  abstracted  by  an  individual.  Being 
incapable  of  serving  the  thirl,  he  cannot  pursue 
for  abstracted  multures.    Being  so  high  a  rate. 
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the  defenders  are  entitled  to  the  best  work ;  and      Clark's  Tk. 
this  is  far  inferior  to  other  mills.    In  these  cir-       Hill)  &c. 
cumstances  the  question  is,  Whether  the  defen-       ^— ^/— ^ 
ders  wrongfully  abstracted  ^ 

As  no  miller  or  carter  was  kept  or  used,  of 
course  this  part  of  the  charge  must  be  deduct- 
ed, as  to  that  extent  it  was  not  to  his  loss  and 
damage.  The  passage  in  £rskine  is  against 
the  pursuer. 

Lord  Chief  Commissioner. — You  main- 
tain that  he  cannot  get  loss  and  damage  which 
he  did  not  incur ;  but  is  not  this  important  in 
another  view  ?  The  miller  is  bound  to  carry 
the  com ;  but  is  there  not  a  similar  obligation 
on  the  other  party  to  send,  stating  that  he  has 
corn  to  be  ground ;  and  can  you  maintain  this 
plea,  that  the  mill  was  insufficient,  without 
being  able  to  state  that  you  sent  to  him,  and 
that  he  took  your  corn  without  having  the 
means  of  grinding  it  ? 

An  objection  was  taken  for  the  pursuers^  to   ^^Mf  of  th^facts 
the  production  of  a  protest  taken  by  the  defen-   ^^^  ^^  **• 
ders,  and  to  one  taken  by  the  corporation  of 
bakers* 

Lord  Chief  Commissioner. — A  protest  is 
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Clark's  Tb.     a  public  act»  but  is  no  proof  of  the  insufficiency 
*  HiLL^'  &c       of  the  mills.   That  by  the  incorporation  is  also 

inadmissible. 


fiillets  given  by 
one  miller  not 
admitted  as  evx- 
dence  against 
his  successor  in 

the  mill. 


The  persons  sending  wheat  to  the  mill  got 
certain  checks  or  tickets  called  billetSi  in  which 
the  weight  of  the  wheat  and  the  quantity  of 
flour  produced  from  it  were  entered.  When  a 
book  containing  a  number  of  these  billets  was 
tendered, 

Cockhum. — These  billets  were  made  at  a 
time  when  the  person  making  them  was  not 
our  servant ;  and  though  we  admit  that  these 
are  the  billets  given  to  this  baker,  we  do  not 
admit  their  contents  to  be  true. 

Moncrdffi — This  is  the  best  evidence,  as 
they  state  the  weight  of  the  wheat  and  the  re- 
turn of  flour. 


Lord  Chief  Commissioner.— -You  bring 
these  to  afiect  the  pursuer,  though  not  made 
by  him  or  his  servants.  You  may  get  from 
a  witness  a  description  of  what  a  billet  is,  and 
what  it  contains ;  but  if  you  wish  this  as  evidence 
against  the  pursuer,  you  must  connect  it  with 
him.  It  would  be  good  against  him  at  the 
time  the  miller  was  his  servant. 


Circumstances  in 
which  a  witness 


It  was  then  proposed  to  call  back  a  witness 


1827. 


THE.  JURY  COURT. 


207 


examined. 


who  had  been  fonnerly  examined^  but  this  was     Clark's  Ta. 
objected  to  by  the  pursuer,  HrLt,  &c. 

Lord  Chief  Commissioner. — I  know  that  n,a  bTcii^ 
in  one  case,  when  I  wished  to  call  back  a  wit-  i»ack  fnd  again 
ness,  Lord  Pitmilly  informed  me  that  it  was 
incompetent.  But  I  do  not  know  that  it  is 
without  example  to  call  a  witness  again.  It  is 
certainly  better  to  examine  him  fully  at  once  i 
but  I  know  no  good  reason  why  he  should  not 
be  called  again,  if  any  thing  has  been  omitted. 

Lord  Crinoletie.-^!  think  it  necessary 
that  the  witness  should  have  been  reinclosed, 
or  that  he  should  not  have  been  in  Court,  or 
mixing  with  the  other  witnesses.  But  if  he 
has  been  out  of  Court,  and  not  contaminated 
by  such  intercourse,  I  see  no  objection  to  his 
being  called  again. 

An  objection  was  taken  to  another  witness, 
that  he  was  one  of  the  thirl. 

Lord  Chief  Commissioner. — If  this  were 
to  prove  a  custom  in  the  thirl,  he  would  be  ob- 
jectionable ;  but  he  is  a  competent  witness  to 
prove  a  fact,  though  his  being  one  of  the  thirl 
miMt  go  much  to  his  credit*  There  may  be 
oligections  to  the  questions  put,  as  affecting 
Ihe  interest  of  the  witness  as  one  of  the  thirl ; 


A  person  astricU 
ed  to  a  mill  a' 
competent  wit- 
ness in  a  ques- 
tion of  abstracted 
multures,  unless 
the  verdict  can 
be  used  for  or 
against  bim. 
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Cla&k's  Tr.     but,  unless  the  verdict  can  be  used  for  or  against 
HxlZ  &c.       him,  he  is  a  competent  witness. 

Cackhurtiy  in  reply.— The  question  here  is 
not  the  rate  of  thirlage,  or  what  is  to  be  the 
future  fate  of  the  case,  but  whether  these 
five  individuals,  who  admit  they  have  abstracted 
wheat,  have  done  so  wrongfully,  which  does 
not  mean  disgracefully,  but  illegally. 

The  first  question  is  the  capacity  of  the  mill 
to  make  marketable  flour.  I  admit,  that  if 
there  is  no  mill,  or  if  it  is  incapable  of  making 
marketable  flour,  that  the  abstraction  is  legal ; 
but,  on  the  other  hand,  these  mills  are  not  to 
be  compared  with  new  mills  on  the  best  con- 
struction, but  it  is  sufficient  if  they  can  do  their 
work  as  they  did  a  hundred  years  ago.  It  is 
not  proved  that  these  made  worse  flour  than 
other  mills,  but  just  ^^offand  on  with  the  other;" 
and  every  thing  depends  on  the  care  and  atten- 
tion of  the  miller. 

On  the  second  point,  the  plea  seems  to  be, 
that,  as  the  mills  cannot  grind  more  than  14,000 
bolls,  therefore  they  shall  grind  none.  I  sub- 
mit to  the  jury  that  I  have  proved  that  they  coufd 
grind  more;  but,  admitting  that  we  cannot 
grind  S5,000  bolls,  the  whole  thirl  is  not  here. 
There  are  only  five  individuals,  who  admit  that 
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the  mills  could  grind  three  times  as  much  as    Clark's  Tr. 
they  required.  Hill,  &c. 

The  mill  is  the  dominant  tenement,  and  en- 
titled to  relieve,  any  part  of  the  thirl  they  think 
proper*  In  all  the  cases  decided  it  was  only 
the  minimum  of  abstraction  that  was  allowed. 
The  parties  were  held  bound  to  go  to  the  mill, 
and  only,  after  finding  that  the  work  could  not 
be  done,  they  were  allowed  to  grind  what  was 
necessary,  and  no  more,  at  other  mills. 

Lord  Chief  Commissioner. — This  ques* 
tion  arises  on  an  obligation  on  the  defenders  to 
grind  their  com  at  the  mill  of  the  town  of 
Dundee,  of  which  the  pursuer  has  been  tenant 
since  18^3,  when  in  a  competition  who  should 
be  tenant  he  outbid  the  incorporation  of 
bakers.  The  issue  is  the  question  to  be  tried ; 
and  where  law  is  stated  from  the  Court,  it  is 
your  duty  to  apply  the  fact  to  that  law. 

You  had  better  free,  the  case  from  what  is 
simple,  and  with  this  view  consider  first,  whe- 
ther the  mill  was  shut  up,  or  whether  the  work 
could  have  been  done  there  if  required* 

The  next  point  is,  whether  the  mill  was  ca- 
pable of  grinding  marketable  flour,  which  is  a 
mixed  question  of  law  and  fact ;  but  the  law  is 
easy,  as  it  would  be  iniquitous  to  exact  multure, 

VOL.  IV.  o 
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Clakk's  Tr.  if  the  mill  was  incapable  of  doing  that  for  which 
Hill,  &c,  it  was  intended.  Work  is  what  the  dominant 
"^^  tenement  is  bound  to  render ;  and  if  it  cannot 
give  the  work,  it  is  the  same  as  if  it  were  shut 
up.  It  is  for  you  to  consider  the  evidence ;  but 
it  seems  to  me  that  the  tendency  of  the  pur- 
suer's evidence  was  to  show,  that  with  attention 
the  mills  were  capable  of  making  marketable 
flour ;  and  if  that  is  your  opinion,  you  will  find 
for  the  pursuer.  The  evidence  of  fact  for  the 
defenders  seems  to  me  to  apply  rather  to  the 
quantity  than  the  quality  of  the  flour ;  and  it  is 
essential  to  keep  in  view,  that  it  is  not  neces- 
sary that  this  mill  should  be  of  the  best  con- 
struction. It  is  sufficient  if  it  is  capable  of  ful- 
filling the  original  constitution  of  the  thirlage, 
and  has  been  so  improved,  as  not  to  make  un- 
marketable flour.  The  evidence  of  opinion  as 
to  the  machinery  is  upon  points  on  which  inge- 
nious men  may  di£Per. 

The  last  point  presents  a  question  of  law  of 
greater  difficulty,  but  the  fact  is  admitted. 
25,000  bolls  is  the  quantity  required,  and  the 
mills  can  grind  only  14,000.  There  is  a  dis- 
pute as  to  the  meaning  of  this  last  admission ; 
but  it  is  unnecessary  to  enter  upon  that,  as  the 
evidence  of  the  capacity  to  grind  more  than 
14,000  is  so  loose,  that  I  cannot  recommend  it 
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to  you  to  proceed  upon  it,  especially  as  there  is  Claek'b  Tr. 
sufficient  admitted  to  raise  the  question  ;  and  Hill,  &e. 
upon  that  question  you  will  find  according  to  my 
direction,  that  the  party  may  have  an  opportunity 
of  getting  the  question  more  deliberately  consi- 
dered, either  in  the  Jury  Court  or  the  Court 
of  Session.  As  at  present  advised,  it  does  not 
appear  to  us  chat  this  can  be  so  well  decided, 
while  a  trial  is  going  on,  as  it  may  be  in  the 
Court }  but  I  am  bound  by  my  oath  to  give  my 
view  of  the  law,  though  that  may  be  altered  on 
farther  argument. 

It  is  admitted  that  the  mills  could  grind 
14,000  bolls,  and  that  the  quantity  required  was 
25,000 ;  but  even  though  the  mills  could  not 
grind  the  whole,  it  is  impossible  to  say  that 
these  defenders  were  not  bound  to  do  some- 
thing, which  was  not  done,  in  order  to  show 
that  they  were  free. 

At  these  mills  the  miller  is  bound  to  carry 
the  grain,  though  perhaps  it  would  not  alter 
the  law  if  the  thirl  had  to  send  it,  and  take  it 
away.  But  it  is  clear,  that,  as  the  miller  must 
send  for  it,  the  persons  thirled  must  give  him 
notice  when  they  have  wheat  to  grind  ;  and  if 
they  had  desired  him  to  send  for  wheat,  he 
might  have  given  them  notice  that  he  could  not 
grind  it ;  but  nothing  of  this  kind  takes  place. 


212 


CASES  TRIED  IN 


June  19, 


Clark's  Tr. 

V, 

Hill,  &C 


I  therefore  direct  you  to  find  for  the  pursuer 
on  this  point,  which  will  not  prevent  the  de« 
fenders  from  having  the  question  more  delibe- 
rately tried. 

If  you  are  of  opinion  that  the  mill  could 
grind  marketable  flour,  you  must  then  consider 
the  damages ;  and  here,  if  you  are  of  opinion, 
that,  though  the  mill  was  not  shut  up,  the  ser* 
vants  were  transferred  to  the  pursuer's  other 
mill,  and  no  carts  were  used,  there  must  then 
be  a  deduction  of  1  Od«  on  these  accounts. 


Verdict — For  the  pursuers,  and  assessing  se- 
parate damages  against  i^ch  defender. 

Cockbum  and  Alison,  for  the  pursuer. 

Moncreif,  D.  F.  and  Chrisiison,  for  the  defenders. 

(Agents,  George  Lyon,  w.  s.  Ritchie  and  Miller,  s.  s. c) 


1827. 
June  12« 

A  new  trial  re- 
fused, and  bill 
of  excepdona 
tendered. 


A  rule  to  show  cause  why  there  should  not 
be  a  new  trial  was  granted. 

C!ocA:^rn— Showed  for  cause  against  the  rule, 
1.  The  mill  made  marketable  flour.  2.  The 
quantity  from  a  boll  of  wheat  was  fair,  and  the 
jury  were  right  in  holding  this  proved.  But  it 
is  said  there  was  misdirection,  as  the  Judge  said 
they  were  not  to  consider  the  quantity  of  wheat 
which  the  mill  was  capable  of  grinding.  The 
admitted  fact  is,  that  the  mill  could  grind 
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14,000,  and  the  defenders  only  required  5000,    Clark^s  Tb. 
and  they  were  not  entitled  to  leave  the  mill  till      Hi  ll,&c- 
they  could  not  be  served ;  but  they  never  sent  a     ^^  '^'^"^ 
single  boll.     It  is  said  thirlage  is  a  mutual  con- 
tract, and  it  is  so ;  and  I  was  ready  to  do  their 
work,  and  was  entitled  to  let  others  escape,  and 
insist  on  the  defenders  coming.     The  principle 
of  all  the  cases  is,  that  the  party  must  come  and 
wait  a  reasonable  time,  and  only  then  take 
away  the  quantity  absolutely  necessary.     The 
older  the  decisions,  they  are  the  better,  as  the 
subject  was  then  better  understood.     John's 
Mill,  &c.     See  awte,  p.  203.  Bank.  B.  ii.  t.  7f    suSr,'iL  7/27. 
%  59.     Stair,  B.  ii.  t.  7,  §  27. 

If  the  whole  25,000  had  been  sent,  the  mill 
would  have  been  made  capable  of  grinding 
them ;  and  can  it  be  said,  that,  if  the  mill  can- 
not grind  five  or  ten  bolls  out  of  the  whole 
quantity,  that  the  whole  thirl  is  free  ? 

Moncreifff  D.  F. — The  question  here  is, 
whether  we  wrongfully  abstracted  ?  and  we  say 
no.  The  question  on  the  evidence  is,  whether 
the  mill  could  grind  the  grain  of  the  thirl  into 
fair  marketable  flour,  as  the  witnesses  agree 
that  the  worst  mill  may  grind  marketable  flour 
in  small  quantity  ?  But  it  could  not  do  the 
work  of  the  thirl,  and  were  the  defenders 
bound  to  go,  and  lose  a  peck  out  of  every  boll  ? 


214  CASES  TRIED  IN 


June  is; 


Clark's  Ta.  Several  of  the  cases  are  tenants  on  a  barony, 

HtLL,  &c.  which  is  a  specialty.     In  the  case  of  Reid  v. 

^^^'^^^"'^  Yeaman,    in    1794,   n.  r.  the  party  was  not 

Erek.  B.  ii,  t.  liable  for  excrescent  multure*      Mr  Erskine 

9   §37. 

stair, B. ii, t.      statcs  the  older  practice;  but  Lord  Stair  is 

the  clearest  of  any  on  the  subject.  It  is  a 
fallacy  to  say  we  were  bound  to  send  to  the 
mill,  as  there  was  no  mill,  it  being  incap- 
able of  doing  the  work  of  the  thirl.  Should 
a  mill  capable  of  doing  the  work  be  erected, 
the  thirlage  may  revive,  but  in  the  state  in 
which  the  mill  was,  no  individual  was  bound  to 
go  to  it. 

Lord  Chief  Commissioner. — The  first 
ground  embraces  the  whole  evidence,  and  the 
second  being  on  law  not  every  day  before  the 
Court,  and  upon  which  the  views  of  judges 
seem  to  have  varied,  it  will  be  better  to  take 
time  to  consider. 

(Having  been  detained  by  other  business, 
when  the  decision  was  given,  what  follows  is 
taken  from  a  note  with  which  I  have  been 
favoured.) 

This  case  was  tried  at  last  sittings  ;  and  from 
what  then  took  place,  it  was  understood  that  a 
motion  for  a  new  trial  should  be  made.  This 
has  been  rested  on  the  grounds  that  the  verdict 
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was  contrary  to  evidence,  and  the  direction    Clakk  s  Tb. 
contrary  to  law.  Hill,  &c. 

The  questions  of  fact  were  on  the  state  of  re- 
pair in  which  the  mill  was,  and  the  quantity  of 
flour  turned  out  from  the  wheat,  and  upon  these 
there  was  a  variety  of  evidence ;  but  the  jury 
must  have  been  satisfied  that^  the  flour  was  mar- 
ketable. 

The  miller  was  bound  to  send  for  the  wheat 
upon  notice  by  the  other  party ;  but  no  notice 
having  been  sent,  there  was  an  abstraction,  and 
the  question  was,  whether  it  was  wrongful? 
For  the  defenders  it  was  contended,  that  they 
were  entitled  to  carry  away  the  corn,  in  conse- 
quence of  there  not  being  sufficient  power  to 
grind  the  com  required  by  the  thirl  during  the 
whole  year ;  but  it  was  proved  that  the  defenders 
might  have  got  their  corn  ground.  Had  they  sent 
their  com,  and  had  there  been  any  neglect  on 
the  part  of  the  miller,  there  might  be  a  question, 
whether  he  should  recover  damages.  But  the 
jury  having  found  that  the  mill  could  grind  mar- 
ketable flour,  and  it  being  admitted  that  it  could 
grind  more  than  the  defenders  required,  we  re- 
fuse the  new  trial. 

To  this  judgment,  a  bill  of  exceptions  was 
tendered,  which  is  now  in  the  Court  of  Session. 


2l6  CASES  TRIED  IN  May  U, 


Maclachlak    The  ground  of  exception  was,  that  the  thirl  re- 
Road  Tb.       quired  25,000  bolls,  and  the  mill  was  only,  ca-r 

pable  of  grinding  14,000,  and  that  the  defen- 
ders were  not  bound  to  go  to  the  mill,  unless  it 
was  capable  of  grinding  the  quantity  required 
for  the  whole  thirl. 


PKESSNT, 
LOKDS  CHIEF  C0MMI8SX0KE11,  CRIMGLETIE,  AND  MACKEKZIE. 


1827.  Maclachlan  i;.  Road  Trustees. 

May  14. 

Damages  against  An  action  of  damagcs  agaiust  road-trustees  for 
injurj'^ufferecr'    iujury  douc  to  the  pursuer  by  the  overturn  of 

through  their  v  •        -^ 

fiiult  or  negU.         hlS  gig. 
genoe. 

Defence.— -If  any  one  is  liable  for  the  da- 
mages, it  is  not  the  defenders,  but  Lord  Stair. 
But  the  pursuer  caused  the  damage  by  his  rash- 
ness and  inattention. 

ISSUES. 

*'  It  being  admitted  that  the  defender  is 
"  clerk  to  the  road  trustees  for  the  county  of 
'*  Wigton,  and  that  the  road  from  Portpatrick 
*'  to  the  town  of  Stranraer,  in  the  said  countyt 
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**  is  under  the  direction  and  management  of  the     Haclachlaw 
"  said  trustees :  Road  Tr. 

*'  It  being  also  admitted^  that,  on  the  11th 
*<  day  of  February  1826,  the  pursuer,  while 
**  travelling  in  a  gig,  was  overturned  in  the  im* 
**  mediate  neighbourhood  of  the  said  town  of 
**  Stranraer, — 

<'  Whether  the  said  overturn  was  caused  by 
<^  the  fault  or  negligence  of  the  said  trustees, 
**  and  was  to  the  injury  and  damage  of  the  pur- 
"  suer  ?" 

Marshall,  for  the  pursuer* — This  is  a  claim 
for  reparation  of  an  injury  caused  by  the  cul- 
pable negligence  of  the  defenders  in  not  shut- 
ting up  an  old  road.  Their  liability  is  clear 
under  the  63d  section  of  the  road  act  for  the 
county. 

Jeffrey 9  for  the  defenders. — The  defenders 
act  gratuitously,  and  so  are  only  liable  for  fault* 
The  facts  are  simple.  The  only  difficulty  is  in 
the  conclusion  to  be  drawn  from  them.  It  was 
agreed,  that  the  old  road  should  be  the  proper- 
ty of  Lord  Stair,  from  the  time  it  was  shut  up ; 
and  the  contractor  was  bound  to  shut  it  up, 
and  did  shut  it  up  by  a  strong  paling,  which 
stood  for  fifteen  months.  The  road  had  not 
been  under  the  management  of  the  trustees  for 
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Maclachlan  many  months,  and  this  accident  could  not  be 

Road  Tb.  by  their  fault.     As  the  pursuer  was  the  imme- 

^^^""^  diate  cause  of  the  accident,  the  defenders  are 

Rutherford,  11  not  liable  even  were  they  blameable. 

East.  65. 
2TauDt.314. 

Competent  to  When  a  letter  from  the  pursuer's  agent  was 

prove  admissions 

made  by  a  party,     produced, 

provided  they  -r  '  >-«  a>«  a 

were  not  made  LoRD    ChIEF    COMMISSIONER. — A  transaC- 

with  a  view  to  a      ^-  -^i  •         ,  i       •     •  *  i         • 

nibmisnon  of  the  tion  With  a  VIC  w  to  a  submission  cannot  be  given 
^to  arbitra-     j^  evidcncc  J  and  I  should  be  sorry  if  the  Court 

admitted  any  thing  of  this  nature.  You  can- 
not give  in  evidence  any  thing  with  a  view  to 
an  arbitration,  or  a  decision  of  the  question  out 
of  Court ;  but  if,  without  any  such  view,  a  par- 
ty makes  admissions  even  verbally,  they  might 
be  proved  at  the  trial. 

Lord  Cringletie. — There  is  no  doubt  of 
this.  It  is  competent  to  rebut  the  statement  in 
the  summons,  that  the  pursuer  has  often  de- 
sired and  required  the  defenders  to  pay  the  sum 
claimed. 

After  looking  at  the  letter,  The  Lord  Chief 

Commissioner  said,  it  was  a  letter  with  a  view 

to  a  compromise,  aqd  could  not  be  read ;  but 

hS'r^*^  F*a&'    Mr  Cockbum  having  obtained  the  opinion  of 

coL^ioth  July     ^^  Court,  consented  to  the  letter  being  read. 
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Lord  Chief  Commissioner. — The  Bar  dc-  Maclacmak 
serve  much  credit  for  their  conduct  relative  to  Road  Tr. 
the  extrajudicial  settlement  of  cases ;  and  we 
would  be  sorry  to  do  any  thing  that  might  tend 
to  impede  such  settlement.  If  called  to  de- 
cide this,  we  must  have  rejected  the  letter,  but 
are  much  better  satisfied  to  have  it  read  of  con* 
sent. 

Cockbum,  in  reply  .-—Though  the  trustees  act 
gratuitously,  they  undertake  a  duty,  and  hav- 
ing undertaken  it,  they  are  bound  to  fulfil  it. 
The  pursuer's  case  is  clear,  and  the  only  ques- 
tion is  on  the  defence.  By  stating  that  they 
took  the  contractor  bound  to  shut  this  road, 
they  admit  that  it  ought  to  have  been  shut ;  but 
what  occurred  proved  that  it  was  open.  There 
is  no  evidence  that  the  pursuer  knew  that  the 
road  was  shut  up ;  and  as  to  furious  driving, 
he  does  not  appear  to  have  been  going  faster 
than  the  mail. 

Lord  Chief  Commissioner.-— This  is  a  case 
of  importance  to  the  parties.  To  the  pursuer, 
that  he  should  get  redress  for  the  injury  he  has 
suffered  ;  and  to  the  trustees,  who  are  indivi- 
dually liable,  and  have  no  fund  from  which  to 
pay  the  damages,  if  foutid  due.  They  have 
no  interest  in  the  roads,  farther  than  rei^ding 
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Maclaculan     in  the  neighbourhood.     This,  however,  will 
Road  Tb.       uot  free  them  from  responsibility,  if  a  case  of 

negligence  has  been  made  out  against  them ;  , 
but  it  will  induce  you  to  examine,  whether  such 
a  case  has  been  clearly  made  out.  It  is  impor« 
tant  to  the  trustees  and  the  public,  that  they 
should  not  be  subjected,  unless  the  case  is 
clearly  made  out ;  but  if  it  is  made  out,  you 
will  then  have  to  consider  the  damage  of  the 
pursuer. 

The  issue  is  most  clear  and  accurate,  and 
under  it  there  are  two  matters  for  considera- 
tion. Whether  the  trustees  discharged  their 
duty  in  protecting  the  public  travelling  on 
these  roads  ;  for  if  they  did  the  pursuer  has 
mistaken  his  party.  2.  Whether  they  remain- 
ed responsible  at  the  date  of  the  accident,  and 
whether,  under  all  the  circumstances,  the  pur- 
suer is  entitled  to  damages.  The  evidence 
shows  that  the  intention  was  to  shut  up  the 
road  on  which  the  pursuer  was  overturned, 
and  that  a  strong  paling  was  put  up  for  this  pur- 
pose, and  you  are  to  say  whether  it  remained  in 
such  a  degree  of  preservation  as  that  this  road 
was  shut  up.  Any  evidence  of  a  transaction  be- 
tween the  trustees  and  Lord  Stair  as  to  the 
property  of  the  old  road  cannot  affect  the  pur- 
suer.   But  the  important  consideration  here 
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is»  at  what  time  the  responsibility  of  the  trus-  Maclachlak 
tees  is  to  terminate ;  for  if  their  responsibility  road  Tr. 
was  at  an  end,  so  is  their  liability ;  and  on  this 
snbject  it  is  an  important  fact,  that  this  road  re- 
mained shut  up  for  a  year  and  a  half;  and  if 
you  are  of  opinion,  that,  by  this  length  of  time, 
and  the  acts  done  by  the  trustees  to  warn  the 
public,  their  obligation  to  keep  up  the  paling 
was  at  an  end,  then  they  are  not  liable,  what- 
ever claim  there  may  be  against  Lord  Stair. 

It  was  correctly  stated  that  in  every  case  of 
this  sort  there  are  two  ingredients.     There 
must  be  fault  in  the  party  setting  up  an  obstruc- 
tion on  the  road,  or  omitting  to  set  up  an  ob- 
struction to  prevent  danger ;  and  there  must, 
on  the  other  side,  be  in  the  main,  ordinary  care 
and  attention.    If  there  is  any  unfitness  or  im- 
propriety in  the  party  injured,  or  if,  by  usual 
care  and  attention,  the  injury  would  have  been 
avoided,  then  the  party  putting,  or  omitting  to 
put,  the  obstruction  is  not  liable.    The  person 
claiming  must  come  with  clean  hands ;  and  if 
he  has  been  acting  in  a  careless,  irregular,  and 
extraordinary  manner,  and  not  regularly  and 
carefully,  and  in  the  usual  manner  in  the  cir- 
cumstances in  which  he  is  placed,  the  other 
party  is  not  liable  to  repair  the  injury  he  has 
suffered.    You  will  consider  whether  the  pur- 
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8uer  acted  in  the  manuer  he  ought  to  have 
done  in  a  dark  night,  and  knowing  that  a  change 
had  been  made  on  the  road. 

On  the  whole,  you  will  consider  whether  the 
trustees  remained  liable  up  to  the  date  of  the 
accident,  and  whether  the  pursuer  acted  in 
such  a  manner  as  to  entitle  him  to  claim  da- 
mages. 

Verdict*^For  the  pursuer,  damages,  L.  31. 

Coekbum  and  Marshall,  for  the  pursuer. 
Jeffrey  and  Shaw^  for  the  defenders. 
(Agents  R.  Matthew  and  Vans  Hathom.) 


PaESENT, 
I.0BD8  CHIEF  COMMISSIONEE,  CRINQLETIE,  AND  MACKENZIE. 


1826. 
March  27. 


Damages  for 
defiunatioD. 


Hamilton  v.  Hope. 

Damages  by  one  Professor  in  a  university 
against  another  for  words  uttered  at  a  meeting 
of  the  Senatus  Academicus. 


DEF£NC£.-^The  expressions  and  sentiments 
uttered  by  the  defender  were  different  from 
those  stated  in  the  summons;  were  not  false 
or  malicious,  but  were  true,  and  were  used  in 
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delivering  his  opinion  in  his  place  as  a  profes-     Hamiltok 
8or,  on  a  subject  fairly  and  regularly  brought        hops. 
before  the  Senatus  Academicus. 

ISSUES. 

The  issues  contained  an  admission  that  the 
parties  were  professors  in  the  university. 

The  issue  in  chief  was,  Whether  the  de- 
fender imputed  to  the  pursuer  intended  false- 
hood, by  stating  that  the  pursuer  was  a  liar,  or 
-—a  malicious  and  impudent  liar ;  or  that  he, 
the  pursuer,  not  only  lied,  but  knew  he  did  so ; 
or  did  use  or  utter  words  to  that  effect,  &c. 
Two  issues  were  taken  in  justification,  in  which 
passages  were  quoted  from  a  petition  and  me- 
morial, presented  by  the  pursuer  to  the  Magis- 
trates of  Edinburgh  ;«  and  the  questions  put 
were.  Whether  the  statements  were  known  to 
the  pursuer  to  be  false  ? 


•  The  passages  quoted  were,  "  Now,  while  the  memorialist  can 
prove^  that  the  present  Professor  of  Chemistry  does  not  teach  the 
processes  of  Pharmacy,  nor  the  making  of  chemical  preparations 
for  the  apothecaries' shops,  he  is  ready  to  hear  testimony  in  com- 
mon with  the  public  at  large,  to  the  great  value  of  Dr  Hope's 
services  as  a  professor  in  the  College  of  Edinburgh^  and  to  ex- 
press his  conviction,  that  his  admirable  and  scientific  course 
must  be  of  the  highest  interest  to  every  physician." — And  *•  It 
''  is  well  known,  that  this  has  never  been  attempted,  and  that  the 
"  Professor  of  the  Practice  of  Physic  for  the  last  half  century  has 
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Cockburn^  in  opening  the  case  for  the  pur- 
suer, said,  That  on  his  part,  though  painful,  it  was 


"  confined  himself  to  a  description  of  the  diseases  most  commonly 
**  met  with^  such  as  fever^  general  inflammatory  affections^  &c. ; 
*'  at  any  rate,  the  memorialist  positively  asserts,  that,  within  his 
"  recollection,  the  Professor  of  the  Practice  of  Physic  has  not  en- 
*'  tered  into  any  details  respecting  diseases  of  women  and  chil- 
**  dren,  and  for  the  plain  reason,  that  the  other  snbjects  of  his 
*'  lecture  filled  up  all  the  time  of  his  course :" — And  '^  That  he 
''  was  induced  to  make  this  improvement  on  the  plan  of  his 
*'  predecessors,  because  he  found  that  neither  the  Professor  of 
*'  the  Practice  of  Physic,  nor  any  of  the  other  professors  consti- 
'^  tuting  the  medical  faculty,  treated  of  such  diseases  :" — And 
*'  If  the  honourable  patrons  feel  any  difficulty  in  assenting  to 
*'  this  latter  proposition,  they  are  referred  to  the  bills  of  morta- 
*'  lity  of  London.    Thus,  in  the  year  1820,  (the  last  account  to 
"  which  the  memorialist  has  had  access^)  of  nineteen  thousand 
*'  three  hundred  and  forty-eight  deaths  during  that  year,  eight 
*'  thousand  three  hundred  and  fifty  were  under  ten  years  of  age, 
'*  and  of  that  number  seven  hundred  and  twenty-five  were  still- 
**  bom.    Of  the  remainder,  viz.  seven  thousand  six  hundred 
"  and  twenty-five,  three  thousand  five  hundred  and  seventy- 
''  seven  are  alleged  to  have  died  of  convulsions  and  teething." 
**  -—Hence  it  must  be  evident,  that  nearly  one-half  of  the  chiJ- 
**  dren  under  ten  years  of  age,  who  died  in  the  year  18S0,  in 
*'  London,  were  afflicted  with  diseases,  on  which  no  informa- 
**  tion  is  given  to  the  medical  students  of  Edinburgh,  by  those 
**  Professors  who  style  themselves  the  Medical  Faculty." — And 
*^  Be  the  reasons  of  the  Medical  Faculty  what  they  may,  the 
*'  members  of  the  Faculty  cannot  deny  that  the  diseases  of 
"  women  and  children  form  a  necessary  part  of  the  education  of 
**  every  medical  man.     It  is,  moreover,  impossible  for  them  to 
'*  allege,  that  any  one  of  their  number  does  teach  those  sub- 
**  jects,  and  it  would  be  not  a  little  extraordinary,  if,  after  their 
**  former  attempt,  they  should  pretend  to  be  unwilling  to  bur- 
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simple  i  Mid  by  ealli^  tvto  witnesses  to  prove 
the  words  the  cue  would  be  closed.  But  the 
defence  rendered  the  case  one  of  a  different 
character.  It  was  not  a  denial,  apology,  or  ex< 
planation,  but  an  u&dertaking  to  prove  the  pur- 
suer guilty  of  wilful  falsehood.  This  he  means 
to  prove  by  statements  made  by  the  pursuer, 
which  in  substance  are  true,  though  the  words 
strictly  taken  may  express  what  is  not  true  i  as 
where  it  is  said  no  information  is  givw  on  oer* 
tain  subjects  which  may  have  been  incidentally 
meiitk>ned.  It  is  not  enough  for  the  defender 
to  prove  it  false,  as  he  cannot  prove  it  wilfully 
fidse. 


Hamilton 

HoP£. 


One  of  the  professors,  hemg  called  as  a  witness,    ^  jirofeawr  in  a 

■•  .        .     •      •  umvemty  bound 

stated,  that  he  fi^  difficulty  in  disclosing  what   ^  disdose  state. 

ments  made  at  a 

took  place  in  the  College  at  a  meeting  on  the   meeting  of  the 

*  -  .  .^  'Scnatus  Acade- 

affairs  <of  the  umversity*  micus. 

Lord  Cwef  Commissiover. — If  there  is 
any  thing  binding  you  to  secrecy  in  matters  re* 
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den  the  students  with  the  additional  expense :"— And  "  That 
ix> man  oan  now  practicefihysie  with  safety  to  the puUic^  with- 
out a  <kti»wledge  of  the  diseases  of  women  and  children,  and 
"  that  none  of  the  memhers  of  the  Medical  Faculty,  as  present- 
"  ly  constituted,  do  teach  that  knowledge."— And  '•  The  dis- 
"  eBses  of  'women  and  duldtvn,  a  subject  cm  which  no  other 
*'  FMfeasor  of  the  College  giyes  any  inftnttstian." 

VOL.  IV.  P 


them  false. 
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garding  the  university,  or  if  you  give  any  oath 
of  secrecy,  then  you  ought  not  to  disclose  it  i 
but  if  there  is  nothing  of  this  sort,  then  I  have 
no  doubt  you  are  sanctioned  in  disclosing,  and 
bound  to  disclose  what  occurred. 

2itXl^«^       The  President  of  the  College  of  Surgeons  was 
made  certain        g^n^j  ^g  ^  witHcss,  who  Stated  that  hc  had 

Btatements,  ' 

imowing  them  to   gg^jj  ^y^^  pursucr's  memorial  in  mannscrint;  and 

DC  false,  compe-  '■  *    '  ^ 

tenttocttUawiu   the  SoUcitor-Gcneral  objected  to  the  examina- 

ness  acquainted  ,  , 

vith  the  subject     tion  as  Dot  relevant  to  the  issues.  W  hen  the  wit- 
did  not  consider     ncss  was  asked  whether  he  made  any  alteration 

on  the  manuscript, 

Hope^  SoL'Gen.^  for  the  defender.-^This 
is  incompetent,  as  the  question  is,  whether  the 
pursuer  knew  the  statement  to  be  false?  and 
if  1  prove  that  he  did,  can  you  allow  evidence, 
that,  in  the  opinion  of  the  witness,  the  memo- 
rial  required  no  alteration,  especially  when  the 
witness  has  rendered  himself  responsible  for  its 
contents  ?  This  too  is  offered  before  the  case 
of  the  defender  is  before  the  jury. 

Lord  Chief  Commissioner* — The  Court 
do  not  require  an  answer.  It  is  no  doubt  true 
that  the  pursuer,  by  going  into  this  matter  at  pre- 
sent is  answering  the  defenders  case  by  antici- 
pation, and  perhaps  it  is  the  best  course  to  adopt, 
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as  it  saves  evidence  in  reply.  There  is  also  no 
doubt  that  in  doing  so  the  pursuer  must  con* 
fine  himself  to  what  is  mthin  the  issues.  The 
question  is,  Whether  this  is  within  the  issues, 
and  proof  of  the  res  gestce  is  offered  rather  to 
prove  the  animus  ? 

If  this  evidence  bad  been  offered  after  the 
defender's  case  had  been  before  the  jury,  it 
would  have  been  competent  from  the  nature  of 
the  justification,  for  the  justification  does  not 
consist  in  a  precise  fact,  but  in  an  averment  of 
&ct,  which,  to  make  it  good  as  a  justification, 
must  be  explained  by  testimony  as  to  its  import. 

If  the  slander  is  an  accusation  of  having  com* 
mitted  a  crime,  and  the  Veritas  is  proved,  the  case 
is  at  an  end  ;  but  if,  as  here,  the  Veritas  is  whe- 
ther a  person  does  not  teach  a  particular  subject, 
the  case  is  different.  In  this  case  five  passages 
have  been  selected,  in  almost  all  of  which  the 
question  is  of  a  mixed  and  scientific  nature.  The 
question  is.  Whether  the  pursuer  knew  what  he 
wrote  to  be  false,  and  he  proposes  to  show  the 
truth  of  what  he  wrote  by  proving  the  facts  and 
the  impression  made  on  intelligent  witnesses? 
This  is  a  person  who  attended  the  classes,  who 
is  called  to  prove  what  was  taught  in  them,  and 
the  impression  made  on  him  by  the  statement. 


Hamilton 

V. 

Hope- 


The  witness  was  afterwards  asked,  whether   ask  TwUnL  the 
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Hamilto!^ 
Hope. 


meaning  of  a 
writing,  but  com- 
petent to  ask  if 
the  writing  gives 
a  fair  representa- 
tion of  facts  with 
which  he  is  ac- 
quainted. 


a  passage  in  the  memorial  ccmtained  a  fair  re* 
presentation  of  the  information  given?  To 
which  an  objection  was  taken. 

Lord  CHtEt?  Commissioner^^-^I  cannot  take 
the  eonstmctioii  from  the  witness }  but  the  ques- 
tion,  as  I  understand  it,  is  Whether  the  passage 
in  the  memorial  was  4  fair  representatioki  of 
what  the  witness  thought  of  the  classes  ? 


Competent  to  calJ 
medical  gentle- 
men to  explain  a 
question  of  medi- 
od  science  to  the 
Jury. 


Another  medical  ^ntleman,  who  had  attend** 
ed  the  University,  having  stated^  that,  inr  the 
strict  gratnmatical  sense  of  the  words  in  the  me- 
morial, it  was  false,  but  thait,  according  to  the 
common  use  of  language,  it  was  true. 

HopCt  SoL^Oen. — This  is  incompetent,  as  it 
is  the  jury,  not  the  witness,  who  muist  interpret 
the  memoriai. 

Jeffrey. — No  doubt  they  are  i&e  ultimate 
judges,  but  thtey  may  be  assisted  by  those  bet- 
ter qualified  to  judge. 


Lord  Chief  CoMMiasioMBR. — There  does 
tabt  appear  to  be  any  question  here  except  is  to 
the  way  of  gettittg  at  the  formation.  If  dot* 
famation  or  libel  relates  to  common  mattei; 
there  is  <io  doubt  that  it  is  for  the  jury,  and 
that  'evidence  of  the  meaning  is  inoov^tent. 
But  here  we  have  a  question  which  relates  to 
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medical  science,  and  the  jury  are  entitled  to  Hamiltok 
have  laid  before  them  the  impression  made  by  hope. 
the  expressions  on  mei^  of  science.  Here  the 
question  between  the  parties  is,  Whether  the 
passage  that  no  ii^formation  is  given  is  true  or 
not  ?  The  witness  may  say  that  categorically 
it  is  false,  but  that  scientifically  it  is  not ;  and 
he  is  asked  to  explain  the  words  on  his  scienti- 
fic knowledge.  You  must  not  ask  him  to  put 
a  construction  on  the  passage ;  but  this  seems 
mudh  more  a  dispute  about  words  than  thingi. 

Hope,  SoL'Gen.— 'There  never  was  a  case 
so  exaggerated,  and  the  important  and  aggra^ 
vated  part  of  the  issue  has  not  been  proved  but 
disproved.  It  is  not  sufficient  that  the  Ian* 
guage  was  warm  or  intemperate,  there  must  be 
proof  of  malice,  and  here  there  is  none.  The 
evidence  does  not  support  the  issue,  and  had  the 
truth  been  knowoi  the  actloncould  not  have  been 
brought  ?  The  defender  was  selected  to  express 
the  opinion  of  the  Medical  Faculty  in  the  Col- 
lege I  and  in  construing  his  words  you  will  con- 
dder  tluit  the  defender  was  the  reporter  of  a 
committee  in  opposition  to  the  pursuer's  claims^ 
and  that  the  main  ground  which  he  stated  was^ 
that  the  subjects  were  extensively  taught  by 
others.     This  was  not  f^lse  and  malicious  peiv 
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sonal  defamation,  but  commenting  on  state- 
ments by  the  pursuer,  and  repelling  an  attack 
which  the  pursuer  had  gone  out  of  his  way  to 
make  on  the  defender. 

The  words  spoken  were  spoken  in  a  privi- 
leged place,  and  the  issue  fixes  the  privilege  of 
the  place  by  the  word  maliciously  being  in* 
serted  ;  and  to  support  this  issue  it  is  necessary 
to  prove  that  the  defender  went  out  of  his  way, 
and  without  probable  cause  stated  what  was 
false  of  the  pursuer,-*— that  he  perverted  his 
right,  and  sought  opportunity  for  stating  the 
falsehood. 

Jeffrey. — The  question  here  is.  Whether  one 
professor  having  called  another  a  liar,  the  effect 
of  that  is  taken  off  by  the  pursuer  having  failed 
to  prove  all  he  alleged,  or  by  the  evidence  for 
the  defender  ? 

Malice  is  proved  by  the  facts  and  circum* 
stances  of  the  case,  but  a  question  is  raised, 
whether  separate  and  distinct  proof  of  malice 
is  necessary  ?  If  the  place  being  privileged  does 
not  render  it  necessary,  the  word  being  in  the 
summons  and  issue  will  not  make  the  proof  ne- 
cessary. In  all  cases  there  is  a  presumption  of 
malice  from  the  falsehood  and  injury,  and  in 
certain  cases  the  calumny  infers  falsehood  and 
injury — but  where  a  person  is  called  on  to  tell 


1827.  THE  JURY  COURT.  gSl 

the  truth,  then  the  presumption  changes.     The      Hamilton 
SenatuSy  however,  is  not  a  court  of  law,  or  a        Hope. 
corporation,  but  a  meeting  of  a  body  of  men       ^— *y-*^ 
having  a  common   interest.     In   Anderson^s    Anderson  v. 
case  the  word  malice  was  inserted  from  an  idea   Fondth  v/euI 
that  a  meeting  of  the  guildry  was  a  privileged    RcpfSei  ^"'' 
place  ;  but  it  was  laid  down  that  this  was  not 
necessary. 

We  have  proved  malice  from  the  facts  and  cir^ 
cumstances,  which  has  been  held  sufficient.  In 
this  case  tine  word  used  is  sufficient  to  prove 
malice,  and  if  any  thing  were  necessary  to  con- 
firm this,  it  is  the  terms  and  temper  in  which 
the  defence  has  been  stated. 

To  entitle  the  issues  in  justification  to  that 
-character,  they  must  come  tip  to  what  is  proved 
by  us,  and  must  compel  you  to  find  that  the 
pursuer  is  that  which  the  defender  called  him. 
The  question  is  the  true  meaning  of  the  passa- 
ges in  issue,  as  used  btf  the  pursuer^  and  whe- 
ther he  knew  them  to  be  false,  and  not  whether, 
by  straining  the  words,  they  are  found  not  to 
be  grammatically  correct*  It  is  sufficient  if  one 
man  agrees  with  the  pursuer  }  and  he  has  called 
seven  or  eight  who  do  so. 

Lord  Chief  Commissioner.— -After  fifteen 
hours  attention  to  the  case,  and  such  lengthen- 
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Hauilton     ed  discussion  on  the  evid^M^  at  the  Bar,  it  is 
Hope.        my  duty  to  concentrate  as  mocb  as  possible 
^'^^'^^^       what  I  have  to  offer. 

The  first  subject  for  consideration  is  the  issue 
and  evidence  for  the  pursuer,  for  if  he  has  failed 
in  proving  the  words,  then  there  is  an  end  of 
the  case.  The  next  subject  is  the  issues  for 
the  defender,  and  if  the  justification  is  not  made 
out,  then  the  amount  of  damages  is  to  be  fixed. 

To  prove  the  libel  three  respectable  profes* 
sors  were  called,  and  I  am  ready  to  read  all  their 
evidence  if  required*  They  prove  certain  words 
in  the  issue,  but  not  all  the  words. 

The  words  proved  are,  ''  If  he,  or  if  the  feL« 
*'  low  were  here,  I  would  tell  him  that  he  not 
<*  <mly  lies,  but  knows  that  he  lies."  Okie  wit* 
ness  said  he  knew  these  to  be  the  words  of  Dr 
Johnson;  and  another  said,  that,  before  uttering 
them,  the  defender  said  he  would  use  the  words 
of  Dr  Johnson.  But  using  the  words  as  a  quo- 
tation does  not  protect  the  person  using  them, 
if  they  were  used  with  an  intent  to  slander;  and 
it  is  for  you,  the  jury,  to  consider  whether  they 
were  used  with  that  intent.  If  they  were  used 
with  that  intent,  then,  in  terms  of  the  issue, 
they  impute  intended  falsehood  to  the  pursuer, 
Borth.  L.  of  Libel,  which,  by  the  law  of  Scotland,  is  actionable. 

The  doctrine  of  the  law  here  is,  that,  when 
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the  moral  chanetm'  of  an  individual  is  brongkt 
iBto  question,  and  harassing  the  mind  is  the 
effect  of  the  words  qmken,  they  are  actionable* 

According  to  this  (lefinition  enough  has  been 
proved  to  gire  a  right  to  damages ;  but  a  ques- 
tion is  raised  as  to  the  {dace  where  the  words 
were  spoken,  and  it  is  said  to  be  a  pririleged 
place* 

*  The  rule  in  ordinary  cases  is  to  aver  only 
that  the  words  are  falsely  used ;  but  in  pro- 
tected cases  the  word  maliciously,  as  well  as 
falsely,  is  required  to  sustain  the  action.  Ac- 
cordingly, the  word  maliciously  is  inserted  in 
this  issue,  on  which  it  is  to  be  observed^  first, 
whether  this  is  a  privUeged  discussion  in  a  pro* 
tected  place  ;  next,  if  not  a  protected  place,  it 
is  sufficient  for  a  jury  to  he  satisfied  of  the 
malice  which  the  falsehood  implies.  There 
is  no  evidence  of  the  constitution  of  the  Sena- 
tua  Academictts-- nothing  proved  to  establish 
protection.  As  to  malice,  the  proof  of  it  is 
for  the  jury,  and  may  be  considered  in  two 
points  of  new ;  firsts  as  to  extrinsic  evidence 
of  malice  {  second,  Inbrinaic — ^that  is,  malice 
arising  out  of  the  facts  and  circumstances  of 


Hahiltok 
Hops. 


Forteith  v.  E. 
of  Fife.  2  Mur. 
Rep.  463. 


*  The  following  paragraph  was  the  passage  to  which  the  bill 
of  exceptions  was  tendered. 
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HAMrLToK  the  case»  and  out  of  the  character  and  nature 
Hope.  of  the  words  proved.  There  is  here  no  evi- 
^^  dence  of  the  malice  extrinsic  of  the  case  ;  but 
upon  the  whole  proof,  it  is.  for  you,  the  jury,  to 
consider  with  what  animus  Dr  Hope  spoke  the 
words,  and  whether  they  were  said  maliciously. 
I  cannot  state  that  it  is  proved  to  be  a  protected 
place.  The  words  used  were  not  protected  by 
the  place ;  it  is  therefore  for  your  consideration 
whether,  if  the  words  used  by  Dr  Hope  were 
said  falsely  of  Dr  Hamilton,  they  were  also 
said  maliciously,  although  there  was  no  eztrin* 
sic  evidence  of  malice. 

As  to  the  falsehood,  that  depends  upon  con- 
sidering the  justification  contained  in  the  issues 
for  the  defender. 

Much  documentary  evidence  has  been  given 
by  the  defender,  and  witnesses  have  been  call- 
ed by  him  to  prove  that  what  he  said  was 
true,  and  that  the  pursuer  wrote  falsely,  and 
that  he  must  have  known  it  to  be  false.  After 
such  full  discussion  it  would  be  waste  of  time 
to  contrast  the  passages  j  but  when  matter  is 
brought  in  this  way,  you  must  take  into  consi- 
deration the  context  of  the  passages,  and  the 
whole  matter  connected  with  it*  I  have  never 
known  justifications  of  such  a  nature  i  and 
you  will  apply  your  common  sense  to  them 
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without  any  refinements,  and  will  consider  whe-      Hamilton 
ther  they  make  out  or  defeat  the  assertion  of        Hope. 
verity. 

This  is  an  anxious  part  of  the  case,  and  is 
emphatically  for  you  ;  and  I  shall  be  sorry  if 
I  state  for  your  direction  any  thing  which  is 
not  sound.  In  a  case  where  a  person  is  call- 
ed swindler,  and  the  defender  undertakes  to 
prove  it  true,  he  must  state  acts  of  swindling 
with  particularity,  that  the  party  may  defend 
himself ;  and  if  the  facts  are  proved  there  is  an 
end  of  the  case,  because  the  person  is  proved  to 
be  of  such  a  character  that  he  is  not  entitled 
to  claim  the  redress  for  loss  of  character  he 
did  not  possess.  But  here  the  case  is  different, 
as  it  is  not  sufficient  to  prove  simply  the  matter 
averred  in  the  justification ;  but  it  must  be  prov* 
ed  that  no  other  meaning  could  be  put  on  the 
matter  alleged  but  that  which  is  put  on  it  by 
the  defender. 

Of  those  averments  some  are  to  be  judged  of 
with  more,  others  with  less  latitude.  You  will 
also  attend  to  what  was  said  as  to  language  being 
used  absolutely,  though  not  so  intended ;  but,  on 
the  other  side,  the  pursuer  had  a  particular  end 
to  serve,  and  that  may  have  affected  his  mind. 
Evidence  has  been  called  to  assist  you,  this 
being  a  question  of  teaching  medical  science ; 
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but  it  is  for  yoa  to  draw  the  conclusion.  It  is 
not  necessary  that  all  the  justifications  are  made 
out ;  and  you  are  to  say  whether  the  evidence 
given  proves  that  the  defender  taught  pharmacy, 
so  as  to  render  the  assertiou  false,  and  so  that  the 
pursuer  must  have  known  it  to  be  so,  whether 
he  could  not  he  ignorant  on  the  subject.  Are 
they  all  averments  of  opinions,  or  are  they  of 
facts,  and  in  support  of  his  own  interest  ? 

If  you  consider  the  justification,  that  is,  the 
truth  of  the  alleged  slander  as  contained  in  the 
second  and  third  issues  as  not  made  out,  you 
will  then  have  to  consider  the  damages.  They 
are  emphatically  the  province  of  the  jury ;  and 
I  have  no  observations  to  make  upon  them,  ex^ 
cept  that  they  should  be  such  as  form  a  just  com* 
pensation  for  the  injury ;  and  that,  in  a  case 
where  a  justification  is  not  made  out,  it  is  fbir 
to  consider  the  failure  as  aggravating  the  da^ 
mages. 

Verdict — For  the  pursuer,  damage^  L'.  5Q0* 
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the  direction  of  the  Lord  Chief  Commassioneri     Hamiltok 
tad  was  discussed  at  great  length  in  the  Coutt         Hofi. 
of  Session,  and  the  exception  snstainedi  and  a   .  g^^^d^i^ 
new  trial  granted.    (See  ante,  p»  S33,  and  Fae» 
ColU  10th  March  1827-) 

Mancre^f  Z)*  jP.,  opened  the  case  for  the  piir* 
suer  at  the  second  trial,  and  said,  Whether  the 
slander  was  expressed  by  a  verb  or  substantivet 
the  meaning  was  the  same,  and  such  expres- 
sions being  proved,  it  would  not  be  easy  to 
overrate  the  damages.  The  defence  is  two- 
fold; 1^^,  That  the  place  is  privil^d,  and 
that  mo  action  lies  for  words  spoken  tliere  ;  Hd^ 
That  if  the  defender  spoke  the  wimis  they  ane 
trae.  The  first  is  piMrdy  a  question  of  fatt  lor 
the  jury,  and  the  only  differeaoe  which  the 
privilege  would  make  is  in  th^  evidence  by 
which  the  malice  must  be  proved  A  member 
of  Bariiament  is  protected  Absolutely  by  the 
place  where  he  speaks;  bat  in  various <etfaer 
situations  where  privilege  exists^  t^e  presnmp* 
tion  of  malice  varies  with  the  situation,  in  ^seme 
requiring  more,  and  in  others  less  evidence  of 
malice.  In  the  ordinary  case  malice  is  pre- 
sumed from  falsehood  and  calumny,  but  here 
the  issue  is  laid  maliciously,  and  I  do  not  deny 
a  sort  of  privilege,  but  it  is  not  such  as  req[utres 
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extrinsic  evidence  of  malice.     The  question  is. 
Whether  the  words  proceeded  from  a  sense  of 
duty,  from  the  sudden  impulse  of  the  moment, 
or  from  a  feeling  of  malice,  and  for  the  pur- 
pose of  personal  insult  or  injury.    If  the  privi- 
lege was  used  as  a  pretence  ;  if  the  words  ne- 
cessarily import  malice,  or  were  used  without 
just  cause  to  use  them ;  if  they  were  contrary 
to  an  opinion  formerly  expressed  by  the  defen- 
der }  if  they  were  on  an  old  subject  of  discus*- 
sion,  and  in  absence  of  the  pursuer ;  if  they 
were  of  fore-thought,  ail  these  are  proper  foe 
the  consideration  of  the  jury  on  the  question  of 
malice.    The  whole  facts  of  the  case  (he  stated 
the  facts)  show  the  malice,  and  indeed  the 
words  express  it,  and  die  conscience  of  every 
man  who  uses  them  must  tell  him  they  pro- 
ceed from  maliee. 

2.  Any  attempt  to  prove  the  truth  of  the 
statement  is  a  great  aggravation  of  the  origi- 
nal offence.  It  is  impossible  to  prove  state- 
ments in  the  memorial  wilfully  false  ;  and  that 
is  necessary  to  maintain  this  justification. 

When  two  letters  sent  by  the  pursuer  to  the 
defender  were  tendered  in  evidence, 

Hope,  Sol.'Gen.f  for  the  defender,  objects, 
These  are  produced  by  the  pursuer  for  the 
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purpose  of  showing  that  he  made  the  state- 
ments contained  in  them  bonajide^  and  not  for 
any  offensive  purpose. 

Jeffrey. — They  are  not  produced  to  prove  the 
facts  averred  in  them,  but  to  show  that  certain 
statements  were  made  to  the  defender  without 
contradiction. 


Hamilton 

V, 

Hope. 


LoBJ)  Chief  Commissioner. — It  is  as  clear 
as  any  thing  can  be,  that  it  is  impossible  to  re- 
ceive the  letters  as  establishing  a  fact  in  favour 
of  the  party  writing  them,  but  the  question  is. 
Whether  they  are  receivable  for  the  purpose 
for  which  they  are  put  in  ?  and  as  they  went 
to  the  defender  witll  the  memorial  on  which 
the  justification  is  rested  \  as  they  refer  to  that 
memorial,  and  the  question  is  the  conclusion 
to  be  drawn  from  the  defender  being  in  posses- 
sion of  them,  they  are  clearly  admissible. 


After  several  productions  were  made  for  the   JJ^'^e^^Sfe 
pursuer^  the  Solicitor-General  said,  The  mi-    senatus  Acadc- 

*  '  '  micuB  the  pro- 

nutes  of  the  adioumed  meeting^  of  the  Senatus   p«'  evidence  of 

^  '^  the  proceedings 

ought  also  to  be  produced;  but  the  pursuer   of  that  meeting. 
did  not  produce  them. 

Lord  Chief  Commissioner. — If,  per  incu- 
rianit  they  have  got  in  any  fact  as  to  the  ad^ 
joorned  meeting,  it  is  not  proved  without  the 
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Hamilton     minuteSi  and  oi^bt  to  be  struck  out.  They  can^ 
Hope.        not  hftve  the  fact  without  the  minutes* 


In  a  question    \ 
whether  the 
pursuer,  a  Doc- 
tor of  medicine, 
knew  certain 
statements  made 
by  him  to  be 
fidse,  competent 
to  call  another 
medical  gentle- 
man to  prove 
that  he,  the  wit- 
ness,  believed 
them  true. 


When  the  President  of  the  College  of  Sur- 
geons ivBs  called,  the  Solicitor- General  object- 
ed to  his  stating  any  thing  which  passed  be^ 
tween  him  and  the  pursuer.  After  some  dis'^ 
cussion  and  questions  proposed  in  different 
formsi 

The  Lord  Chief  Commissioner  said,  It  is 
oompete^ilt  to  ask  the  witness  whethier  he  exa- 
mined the  memoria>l,  imd  whether  be  belieyed 
the  statements  it  coBtaised*  The  evidence 
here  is  to  rebut  the  statement  in  the  justifica- 
tiim,  and  we  can  only  admit  wfasit  is  competent 
to  rebut  that  statement.  ,  It  is  incompetent  for 
this  purpose  to  prove  the  directions  given  by 
the  purstker ;  but  the  natniB  of  this  evidence  I 
conceive  to  be,  calling  a  person,  who,  from  his 
situation  and  profession,  is  acquainted  with  the 
subject,  and  putting  into  his  hands  the  memo- 
rid,  for  tbe  purpose  of  ascertaining  »fhether  he 
believes  the  statements  true»  and  what  foUows 
is  reasoning,  as  to  the  probability  of  the  pur- 
suer knowing  them  to  be  false,  when  a  person 
in  the  situation  of  the  witness  believed  ibem 
true.  If  tbe  memorial  had  been  shown  to  an 
ignorant  pei1»on,  Ae  evidience  wdnld  go  for  no* 
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thing  ;  but  the  whole  hangs  together,  and  is 
brought  for  the  purpose  of  leading  the  jury  to 
the  consideration  of  the  question,  whether  a 
person  knowing  the  subject,  and  not  knowing 
what  the  pursuer  wrote  to  be  false,  it  is  likely 
that  he,  the  pursuer,  knew  it  to  be  false  ? 


Hamilton 


The  witness  was  afterwards  asked  whether 
any  thing  occurred  that  led  him  particularly  to 
consider  the  memorial  ?  To  which  an  objection 
was  taken. 

Lord  Chief  Commissioner.— There  is  of- 
ten great  nicety  in  deciding  on  the  competen- 
cy of  questions ;  but  there  is  a  clear  principle  to 
guide  the  Court  in  this  case,  though  we  must 
feel  anxious  that  no  improper  statement  should 
be  made  in  presence  of  the  jury.  There  is  a 
clear  line  of  distinction  between  the  competen- 
cy of  a  question  put,  and  of  the  answer  given. 
At  present  we  have  only  to  consider  the  ques- 
tion, and  there  is  nothing  to  prevent  it  from 
being  put.  If  there  is  any  thing  objectionable 
in  the  answer  it  must  be  rejected. 

The  witness  stated  that  he  got  the  memorial 
from  the  pursuer  with  instructions,  when  he 
was  interrupted. 

J^ejfy  for  the  pursuer.  Does  the  defender 
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mean  to  say  that  we  are  not  entitled  to  prove 
any  act  done  by  the  piureuer)  because  the  de- 
fender was  not  present  ?  It  is  incompet^it  to 
prove  a  fact  by  any  declaration  of  the  pursuer ; 
but  the  competency  of  proving  his  acts  cannot 
be  doubted. 

Lord  Cringletie. — I  cannot  see  the  objec* 
tion.  It  is  clearly  competent  to  a^,  Did  you 
see  the  memorial  ?  Did  you  read  it  ?  What 
led  you  to  read  it  ? 

Lord  Mackensie.-^I  agree  in  this  opinion. 
The  fact  might  be  so  conceived  as  npt  to  be  evi- 
dence, but  this  appears  to  me  part  of  the  res 
gestae.  Suppose  the  pursuer  had  senfc  the  me* 
morial  with  a  circular  letter  to  all  the  members 
of  the  Senatus  Aeademicus^  and  no  remark  had 
been  made  upon  it^  this  would  surely  have  been 
evidence ;  and  I  cannofc  see-on  what  ground  the 
proposed  evidence  should  be  excluded.  It  is 
not:propo8ed  toigive  it  as  evidence  of  what  the 
pursuer  stated. 

« 

Lord  Chief  Commissioner. — I  perfectly 
agree  in  opinion,  and  would  rather  decide  the 
case  on  its  own  merits  than  by  analogy. 

This  is  not  ta  establish  anything  by  the  pur« 
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suer's  writing  or  speaking,  but  by  his  conversa-  Hamilton 
tion  with  the  witness  to  show  what  was  done.  Hofe. 
It  is  necessarily  admissible  as  part  of  the  res 
gesUe  which  cannot  be  otherwise  brought  before 
the  jury.  It  is  not  to  establish  a  statement  of 
a  fact  by  the  party  interested,  for  the  fact  of  his 
getting  the  memorial  is  the  same  whether  he 
got  it  from  the  party,  from  the  SenatuSf  or  from 
the  Town-Council. 

HopCj  SoU-^Gen.y  in  opening  for  the  defen- 
der, said,  The  jury  might  discharge  from  their 
minds  all  consideration  of  the  counter-issues, 
as  he  did  not  intend  to  bring  evidence  in  sup- 
port of  them  ;  and,  therefore,  the  only  ques- 
tion was.  Whether  the  words  spoken  were  ma- 
liciously used,  were  uttered  with  that  degree  of 
malignity  which  takes  the  case  out  of  the  privi- 
lege which  the  place  is  found  to  have  ? 

The  question  is  not  whether  the  defender 
went  beyond  the  bounds  of  decorum,  and  used 
an  intemperate  expression  in  the  course  of  vin- 
dicating himself  from  a  charge  of  neglect  of 
duty,  but  whether,  in  speaking  on  a  subject 
which  he  was  entitled  to  discuss,  and  in  a  place 
where  the  presumption  is  against  malice,  he 
made  use  of  his  privilege  as  a  cloak  to  screen 
his  malignant  feeling.     In  the  ordinary  case 
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there  is  a  presumption  of  an  intention  to  de- 
fame, but  the  reverse  is  the  case  where  there  is 
privilege,  which  means,  that  a  party  who  is  cal- 
led on  to  discuss  a  subject,  or  to  express  an  opi- 
nion of  another,  is  not  liable  in  damages  for  the 
use  of  actionable  expressions,  unless  malice  is 
proved.  That  malice  is  to  be  proved  in  this 
case  is  fixed  by  the  previous  proceedings.  I  do 
not  wish  to  go  into  argument  on  the  subject 
to  the  Court,  but  merely  to  explain  it  to  the 
jury.  (He  was  going  on  to  state  these  ^o^ 
ceedings.) — 


An  interlocutor 
of  the  Court  of 
Session  sustain- 
ing an  excep- 
tion and  grant- 
ing a  new  trial, 
hdd  not  to  fix 
how  the  ground 
of  the  exception 
is  to  be  proved. 


Lord  Chief  Commissioner. — If  the  inter- 
locutor in  this  case,  besides  directing  a  new 
trial,  had  contained  any  direction  to  this  Court 
on  the  subject,  it  would  be  quite  proper  to  men- 
tion it ;  but  as  this  does  not  appear  from  the 
interlocutor,  you  had  better  state  the  argument 
generally,  without  reference  to  the  former  pro- 
ceedings. 

fTo  the  t/ttry.^— The  Judges  who  sit  with 
me  agree  in  opinion,  that  it  is  impossible  to 
differ  on  the  principles  of  law  which  regu- 
late this  case.  It  is  a  wise  principle,  that  at  a 
second  trial  what  passed  formerly  in  the  case 
should  not  be  mentioned;  but  in  this  case 
there  is  no  harm  done,  as  by  striking  out  the 
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names  of  the  parties  you  may  refer  to  the  re*  Hamilton 
port  of  this  as  to  any  other  case  for  the  state-  ho^pe. 
ment  of  a  principle.  The  law  on  this  subject 
is,  that  in  the  ordinary  case,  where  a  person  has 
no  right  to  speak  of  another,  and  uses  defama- 
tory slanderous  words,  unless  the  truth  is  prov- 
ed, law  holds  the  statement  false,  and  if  false, 
it  also  holds  the  motive  malicious ;  but  if  a  pub- 
lic or  private  duty  is  to  be  performed,  and  the 
person  is  thus  called  on  to  speak  of  another, 
law  converts  the  malice  into  a  fact  to  be  con- 
eluded  on  by  the  jury. 

Here  the  first  question  is.  What  is  the  nature 
of  the  evidence  by  which  a  jury  is  to  be  satis- 
fied? and  second,  what  does  law  hold  to  be 
malice  ? 

On  the  first  it  is  not  necessary  that  there 
should  be  proof  of  extrinsic  facts  to  induce  you 
to  conclude  that  it  was  malicious ;  it  is  suffi- 
cient if  you  are  satisfied  of  it  from  the  nature 
of  the  words,  and  the  concomitant  circumstan- 
ces. This  is  .quite  sufficient,  without  any  proof 
of  previous  declarations  of  malice  or  rooted  en- 
mity. 

Malice  in  law  does  not  consist  of  a  rooted  and 
fixed  resentment,  but  in  a  desire  to  injure ; 
and  in  this  case,  where  there  is  no  extrinsic 
evidence,  the  question  is,  whether  malice  is 
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Hamilton  to  be  inferred  from  the  whole  eircumstanoes 
Hope.  of  the  case  ?  When  the  case  came  forward  in 
the  morning,  there  were  other  matters  requir* 
ing  attention,  but  from  the  manner  in  which 
the  case  has  been  conducted  on  the  part  of  the 
defender,  this  is  now  the  only  question.  In 
the  issue  the  words  are  laid  as  maliciously 
used,  and  this  must  be  under  your  considera- 
tion, as  it  takes  it  out  of  the  ordinary  case  of 
slander,  and  constitutes  what  in  modem  lan- 
guage is  termed  a  privileged  case.  There  are 
various  degrees  of  this  privilege.  In  some  it  is 
absolute,  and  there  the  Court  must  direct  a  ver- 
dict for  the  defender,  the  party  not  being  re- 
sponsible. In  some,  from  the  nature  of  the 
act  and  the  enactment  of  the  statute  under 
which  the  action  is  brought,  a  party  can  only 
recover  on  proof  of  express  malice.  In  others, 
the  protection  is  not  absolute,  but  only  if 
the  matter  is  pertinent  to  the  subject,  as  a 
counsel  in^ conducting  a  cause;  but  in  all  of 
them  malice  is  laid.  Malice  here  does  not 
mean  a  fixed  rooted  state  of  resentment  by  the 
one  party  against  the  other,  but  that  state  of 
mind  which  leads  the  party  to  act  not  from  a 
view  of  duty  but  of  injury*  This  motive  may 
have  existed  privately,  but  the  question  is,  whe- 
ther, at  the  time  the  words  were  uttered,  they 
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were  used  with  a  mind  to  injure,  or  in  perform-     Habultok 
ance  of  a  duty  ?  and  it  is  by  your  conclusion        Hops. 
from  the  facts  and'  circumstances  as  to  the  ma- 
lice that  a  verdict  is  to  be  giren  for  the  pursuer 
or  defender ;  it  is  not  to  rest  on  a  conckision  of 
law  from  the  falsehood. 


Lor<Mip  then  stated  the  evideneev  and 
that  the  first  clause  of  the  issue  was  not  proy^ 
edy  and  must  be  thrown-  out  of  view ;  but.  that 
the  other  dause  was  clearly  libellous^  and  would 
support  a  common  action ;  and  that,  therefore^ 
it  depended  on  their  opinion  as  to  the  malice, 
iidiether  it  would  support  diis:  That  in  this 
case  the  expression  being  libellous,  it  was  not 
of  importamse  to  fix  whether  the  expresnon 
'<  he  lies,  and  knows  he  lies/'  was  asistropg  as 
using  the  word  **  liar :"  That  the  jury  must 
consider  whether  the  expressions  proved  could 
be  used  except  with  a  view  to  injure,  or 
whether  they  were  only  severe  words,  and 
were  pertinent  to  the  subject.  It  is  said,  that, 
if  the  expressions  are  pertinent,  the  party  is 
not  liable ;  but  it  is  not  said  that  the  epithets 
are  not  to  be  considered  i  I  therefore  submit 
this  to  you  as  a  case  of  expressions  used  at  a 
meeting  of  the  Senatus  Academicus^  and  in 
which  you  are  to  consider  the  words,  and  whe- 
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Hamilton     ther  they  could  be  used  without  malice^  and  in 
Hope.        the  fair  discussion  of  the  subject. 

"^  On  the  other  hand,  you  will  consider  the 

circumstances  under  which  the  discussion  was 
renewed^  and  that  the  Senatus  Academicus  ex- 
press their  disapprobation  of  the  pursuer's  con* 
duct  in  severe  though  decorous  terms,  and  that 
the  defender  used  terms  which  are  never  used 
without  offence. 

It  is  matter  of  r^ret  that  such  a  case  should 
have  occurred  between  such  parties ;  but  if  the 
expression  and  concomitant  facts  and  circum- 
stances prove  malice,  you  will  find  for  the  pur- 
suer, and  assess  reasonable  damages  as  an  in- 
demnity, not  punishment,  according  to  a  sound 
discretion.  If  you  think  the  malice  is  not 
proved,  then  you  will  find  for  the  defender. 

Verdict — For  the  pursuer,  damages  one 
farthing. 

Moncreiff,  D.  F.,  Jeffrey,  Cocklmm,  and  Whigam,  for  the 

Pursuer. 
Hope,  SoL'Gen,,  Skene,  Robertson,  and   Watson,  for  the 

Defender. 
(Agents,  Alexander  Gotdie^  w.  8.,  and  If*  and  A.  G»  EUitj  w.  s.) 


PEESEVT, 
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imS.r»°376!    a  rule  to  show  cause  why  there  should  not 
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be  a  new  trial  was  granted,  the  motion  being 
rested  on  the  ground,  that  the  verdict  was  con- 
trary to  evidence,  as  the  jury  had  found  malice, 
and  given  no  damage,  and  that  justice  had  not 
been  done. 

On  the  20th  of  June  it  came  on  to  be  heard. 


Hamilton 
Hope. 

Burrow,  649. 
Goodwin  v.  Gib- 
bons, 4  Bur. 
Rep.  210& 
Grant  on  New 
Trial,  215. 


Lord  Chief  Commissioner. — This  was  a 
second  trial,  in  which  I  explained  to  the  jury 
that  malice  was  not  a  conclusion  of  law  from 
the  falsehood  of  the  slander,  but  that  they  must 
be  satisfied  of  malice  as  a  fact,  but  that  extrin- 
sic evidence  of  it  was  not  necessary :  That  by 
law  malice  did  not  mean  a  fixed  feeling  of 
malignity,  but  an  intention  to  injure  by  the  de« 
fender,  and  not  a  pure  discharge  of  duty  as  a 
professor :  That  there  was  no  evidence  in  sup- 
port of  the  issue  in  defence :  That  the  jury, 
found  a  verdict  for  the  pursuer,  and  gave  one 
farthing  damages. 


1827. 
June  20. 


HopCy  SoL'Gen.  showed  cause  against  the 
rule.  The  only  ground  stated  for  disturb- 
ing this  verdict  was,  that  a  great  wrong  had 
been  committed,  and  that  the  compensation 
was  inadequate ;  but  the  jury  are  the  judges 
of  this ;  and,  on  a  view  of  the  whole  case, 
they  came  to  the  conclusion,  that  the  conduct 
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of  the  pursuer  was  such  as  not  to  entitle  hun 
to  more  damages.  The  finding  of  malice  eem^ 
not  be  separated  from  the  damages^  and  it  is 
impossible  to  say  that  the  jury  fntist  find  large 
damages.  There  must  be  malice  in  every  case  j 
but  in  some  it  requires  more  proof  than  in 
others.  The  verdict  cannot  be  contrary  to 
evidence,  as  specific  damages  were  not  proved. 
There  is  no  case  of  tort  in  England  where  the 
verdict  has  been  set  aside  from  inadequacy  of 
damages*  Even  in  cases  of  special  damage  the 
Court  has  refused  to  interfi^.  Tidd,  in  his 
book  on  Practice,  and  Chitty  on  Pleading,  and 
Coleridge,  in  his  edition  of  Blackstone,  lay 
down  the  same  doctrine.  There  is  no  casi  in 
Scotland  on  this  sul:!|ect;  and  in  the  case  of 
Leven,  the  opinion  of  the  Court  of  Session  is 
imperfectly  imported. 

The  Court  has  no  common  law  authority,  and 
its  powers  are  limited  by  5S  Geo.  Ill*  e.  49, 
^  6,  and  the  general  words  essential  to  justice 
must  be  held  to  apply  to  cases  not  contemplated  j 
and  as  excess  of  damages  is  mentioned,  the  re* 
verse  must  have  been  in  the  view  of  the  Legist 
lature,  and  has  been  purposely  omitted. 


1827. 
June  21. 


Moncf*eiffi  D.  jFU^This  is  an  apj^eal  to  the 
justice  of  the  Court }  and  we  lure  taught  by  the 
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pmctke  in  England^  thafc  H  is  necessary  to  have     Hamilton 
some  check  upon  juries.    Lord  Mansfield  ap«        ho^pe. 
proved  of  granting  new  trials ;  and  the  tendency 
since  then  has  been  to  enlarge,  rather  thafi  di* 
minish  granting  new  trials.    In  Scotland,  trial 
by  jury  is  given  by  statute,  but  there  is  the 
game  check  to  injustice ;  and  we  are  not  to  be 
fettered  by  peculiarities  in  the  English  practice. 
The  verdict  is  iaeonsist^Qt  with  itsdlf— is 
contrary  to  all  the  evidence,  and  to  justice  in 
the  damages,  and  must  have  arisen  from  some 
error  or  prejudice  in  the  jury.     The  chaarge 
which,  is  jadmitted  to  be  cosrrect  was,  that  the 
jury  must  be  satkfied  that  there  was  a  malicious 
purpose  apart  from  the  dischiffge  of  duty,  and 
what  was  the  verdict?    It  imports,  that  the 
words,  such  words,  were  spoken  by  one  gentle- 
man of  another,  in  such  a  place*— not  in  discharge 
of  diity^^tiQt  with  such  probable  cause  to  believe 
them  thte,  as.  to  exclude  malice^  and  with  a 
plea  wbidi  aggravates  >  the  case^  as  it  wa3  net 
proved,  and  finds  that  the  injury  and  dsoiage 
is  satisfied  with  one  farthing. 

Though  the  amount  .of  damages  depends  on 
the  feeling  of  the  jury,  it  must  be  drawn  from 
the  facts  proved.  The  former  verdict  was  not 
questioned  for  excess  of  damages  j  and  another 
trial  takes  place  where  we  are  '^^"nd  to  make 
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out  malice  as  a  substantive  proposition,  and 
then  this  verdict  is  returned.  It  was  formerly 
the  practice  in  England  to  refuse  a  new  trial, 
on  the  ground  that  the  damages  were  excessive- 
ly large ;  but  this  is  now  altered ;  and,  though 
they  do  not  grant  it  where  the  damages  are  ex- 
cessively small,  there  is  no  ground  for  introduc- 
ing this  peculiarity  here. 

There  is  no  want  of  power,  as  this  is  within 
the  words  of  excessive  damages  j  but  if  not,  it  is 
within  the  general  words  which  are,  not  any 
cause,  but  any  other  cause  essential  to  justice. 
The  Court  have  sustained  this  in  Leven's  case, 
in  which  the  report  is  substantially  cbrrect ;  and 
the  judgment  rejects  the  principle  of  refusing  a 
new  trial  in  cases  of  special  damage. 

In  the  cases  of  Senior  e^.  Lang,  one  of  the 
verdicts  was  set  aside  by  the  First  Division  in 
1818  as  too  low.  It  is  said  too  high  damages 
may  ruin  the  defender,  and  so  a  new  trial  must 
be  granted,— on  the  same  principle  it  must  be 
granted  here,  as  this  verdict  will  ruin  the  pur- 
suer. 

Lord  Chief  Commissioner. — The  Court 
will  take  time  to  consider  this  case.* 


*  From  the  long  yacation  having  intervened^  the  decision 
wag  not  given  till  the  month  of  December. 
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The  Lord  Chief  Commissioner  delivered 
the  unanimous  opinion  of  the  Court,  and  said, 
This  is  an  action  to  recover  damages  for  a  tort       ^^i^ 
in  which  no  special  damage  was  proved.  The  da-        ^^^^. 
mages  claimed  were  ideal ;  and  the  jury  having   in  a  case  for  ma- 

M«  *ii  ***!  •!     licious  Cicfaiiia* 

found  nommal  damages,  it  is  said  a  new  tnal   tion,  and  no  spe- 
should  be  granted  for  insufficient  damages.    provedT^ 
The  conduct  of  the  jury  was  not  impeach-   S"^dL^vcr- 
ed,  and  we  must  hold  it  pure.     The  words   ^4^«T^ 
g£  the  statute  are  material ;  and  the  first  clause 
to  which  it  is    material   to   attend    is    that 
which  relates  to  the  power  of  the  jury  to  assess 
damages  ;  and  the  next,  that  which  gives  the 
Court  power  to  grant  a  new  trial.    This  brings 
us  to  the  consideration  of  the  question.  Whether 
a  new  trial  should  be  granted  on  account  of  the 
insufficiency  or  smallness  of  damages,  in  a  case 
where  there  are  no  specific  damages  charged 
md  proved,  but  where  these  are  ideal.    The  in- 
tention of  the  act  of  Parliament  was  to  give 
trial  by  jury  in  Scotland  in  civil  cases,  and  re- 
dress by  new  trial  on  the  principles  which  go- 
vern the  practice  of  England.     How  far  the 
intention  has  been  carried  into  effect  by  the 
statute,  is  a  different  question.     There  must 
be  sufficient  words,  otherwise  what  was  intend- 
ed has  not  been  done  ;  but  if  there  are  suffi- 
cient words,  there  is  a  clear  course  for  this 
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Hamilton     Coiut*     The  rights  of  parties  in  the  cause 
Hope.        must  be  guided  by  the  law  of  Scothmd.     It 
"^      would  be  a  violation  of  duty  to  do  otherwise. 
But  in  the  matter  of  trial  and  redress  for  mis* 
trials  all  is  new  to  the  law  of  Scotland.  .  In  re- 
spect to  trying  civil  causes  by  jury,  the  forms 
aj^icable  to  all  parts  of  the  institution  are  Eng- 
lish.    This  of  new  trial  is  as  foreign  to  our 
law  as  any  part  of  the  institution,  and  there  is 
nothing  to  direct  judges  in  that  matter  in 
Scotland;  we  must  therefore  draw  the  prin- 
ciples either  from  our  understandings,  or  from 
the  law  and  practice  of  England.     The  words 
of  the  statute  55  Geo.  III.  c.  42,  sect.  5,  give 
the  jury  the  power  to  assessdamage,  and  section  6 
gives  to  the  Court  the  power  to  grant  new  trial ; 
and  that  power,  which  was  given  by  that  statute 
to  jthe  Court  of  Session,  is  by  59  Geo.  III. 
transferred  to  this  Court.     This  is  a  case  of 
tortf  in  which  there  is  no  allegation,  and  of 
course  no  proof  of  special  damage ;  and  there 
is  no  ground  on  which  the  jury  could  give  a 
verdict  contrary  to  evidence  on  the  damage. 

The  jury  I  hold  to  be  pure — the  words  of 
this  statute  sufficient  to  confer  on  us  the  power-- 
and  this  not  being  a  question  of  Scotch  law  or 
practice,  we  are  to  investigate  the  course  a 
question  of  this  kind  would  take  according  to  the 
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practice  of  England,  which  appears  to  ine  con*     Hamilton 
sonant  to  principle  in  evary  respect.    It  is  the 
province  of  the  jury  to  assess  dami^es,  and  the 
Court  not  to  set  aside  a  verdict,  except  the  da- 
mages are  so  extravagant  in  amount- as  decidedly 
to  turn  compensation  into  punishment.  It  is  not 
the  practice  to  set  aside  a  verdict  on  account 
of  insufiiciency  of  damages,  as  there  is  no  data 
on  which  to  judge.    In  the  beginning  of  last 
century  cases  of  this  sort  were  brought  into 
Court  in  England.     In  the  7  Geo.  I.,  Pratt, 
C.  J.  refused  a  new  trial,  but  expressed  a  doubt 
as  to  whether  the  Court  might  not  grant  it  as 
well  for  small  as  for  excessive  damages ;  but  in 
6  Geo.  II.  Lord  Hardwicke  refused  a  new  trial, 
notwithstanding  the  doubt  df  Pratt,  C.  J.    Sir 
J.  Strange,  in  a  note,  repeats  the  doctrine  of 
Pratt,  C«  J.  as  his  own  opinion ;  but  there 
is  a  second  case  when  a  new  trial  was  refused.    2  strange,  1062. 
The  subject  being  thus  brought  twice  directly 
into  observation  renders  the  practice  which  has 
followed  stronger  than  if  such  doubts  had  not 
been  expressed.     This  practice  continued  un- 
questioned till  I78O,  when  the  subject  was  again 
brought  before  Lord' Mansfield  in  a  case  of  tort, 
where  judgment  went  by  default,  and  the  da- 
mages were  assessed  before  the  Sheriff.    An  ap- 
plication was  made  to  set  aside  the  award,  but 
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Hamiltok  was  refused.  This  continues  to  be  the  practice 
Hope.  of  England  to  this  day  ;  and  if  the  Legislature 
"^  ^  intended  that  this  institution  should  go  beyond 
that  practice,  then  it  would  have  said  so  in  ex- 
press terms ;  and  we  cannot  take  the  general 
words  of  the  act  as  authorizing  a  different  course. 
Upon  the  whole,  it  appears  to  the  Court  that 
the  Legislature,  in  passing  the  act  55  Geo. 
Ill,  c.  42,  intended  to  establish  in  Scotland  the 
law  and  practice  which  prevails  in  England  as 
to  new  trials,  and  that  the  statute  has  efiected 
the  intention  of  the  Legislature  with  sufficient 
distinctness.  It  appears  to  us  farther,  that  the 
Courts  of  England  have  been  in  the  uniform 
practice  of  refusing  to  grant  new  trials,  on  ac- 
count of  the  smallness  and  insufficiency  of  the 
damages,  when  there  has  been  no  specific 
amount  of  damage  alleged  and  proved,  and  when 
the  conduct  of  the  jury  has  been  pure  and  un- 
impeached.  On  this  ground  we  discharge  the 
rule,  and  refuse  the  new  trial. 

Moncreifff  D.  F. — I  doubt  if  we  are  en- 
titled to  say  any  thing  at  present ;  but  we  wish 
a  little  time  to  consider  whether  we  shall  ex- 
cept to  the  decision. 

Lord  Chief  Commissioner.-— What  I  stat- 
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ed  was,  that  the  intention  of  the  Legislature  was 
to  confer  on  the  Jury  Court  the  power  to  grant 
new  trial  as  in  England,  and  that  the  statute 
has  so  conferred  it.  We  must  take  care  to  act 
according  to  the  statute,  and  I  suspect  the  59 
Geo.  Ill,  c.  35,  gives  no  right  to  except,  unless 
to  the  law  laid  down  at  the  trial.  I  did  not 
say  that  it  is  not  competent  for  the  Court  to 
grant  the' motion,  but  that  it  is  not  the  practice 
of  England,  and  that  we  ought  to  follow,  and  do 
here  follow,  that  practice. 


Hamilton 

V. 

Hope. 


PRESENT, 

Five  Lords  CoMMissro)(EBs. 


^  1827. 

tyockburn  moves  for  the  expence  of  both      Dec.  13. 
trials,  and  said  it  was  too  clear  to  require  argu- 
ment, and  that  in  Lord  A.  Hamilton's  and  other 
cases  nominal  damages  carried  costs.  hp^^^i^^^ 

Skene.— The  expense  of  both  trials  is  claim-  foUow^i;^'„'^ 
ed,  but  we  hold  that  the  pursuer  can  get  neither,  damages. 
For  the  case  shows  that  he  came  before  the  jury 
as  on  an  aggravated  case,  and  claiming  substan- 
tial damages,  and  has  got  one  farthing.  I  do  not 
maintain  that  in  no  case  of  nominal  damages 
expences  should  be  given.     They  are  given  if 
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Mackenzie  v. 
Henderson, 
2  Mur.  Rep.  226. 
M*Lean  v.  Sib- 
bald,  2  Mur. 
Rep.  122. 
Walker  v.  Ar- 
nott,  2  Mur. 
Rep.  350. 
Paterson  v.  Ro- 
nald, 2  Mur. 
Rep.  188. 
L.  A.  Ham.  v, 
Stevenson,  3 
Mur.  Rep.  75. 
Gilchrist  v. 
Dempster,  3 
Mur.  Rep.  368. 


the  verdict  goes  to  establish  a  right  of  property, 
or  if  the  party  states  that  he  only  wishes  a  ver- 
dict. The  only  intelligible  rule  is,  that  where 
a  party  substantially  succeeds  in  the  real  object 
of  his  case,  then  he  ought  to  get  expenses ;  but 
if  he  fails  in  the  substantial  object  of  his  action, 
and  when  claiming  real,  gets  nominal  damages, 
he  ought  not  to  get  his  expenses.  This  dis- 
tinction has  been  illustrated  in  many  cases  in 
this  Court,  though  in  some  of  them  the~  circum- 
stances are  not  mentioned.  Tn  the  present  case, 
by  moving  for  a  new  trial,  the  pursuer  shows 
that  he  has  not  succeeded  in  the  real  object  of 
his  case ;  and  the  application  was  dismissed  by 
the  Court  on  a  view  of  the  whole  circumstances. 

Lord  Chief  Commissioner. — We  could  not 
interfere  with  the  jury  when  their  purity  is  not 
impeached* 


Beatson  v.  Drys- 
dale,  2  Mur. 
Rep.  15). 


Skene.^^^1  only  say,  that  the  Court  held  it  a 
question  for  the  jury,  who  negatived  substantial 
damages ;  and  the  Court  cannot  interfere  with 
the  verdict.  The  principle  in  Beatson's  case 
applies.  There  is  no  ground  generally  for  ex- 
penses, and  it  is  quite  impossible  to  give  the  ex- 
pense of  the  unjust  verdict  in  the  first  trial. 
It  is  not  competent,  even  if  just,  for  the  claim 
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should  have  been  moved  in  the  Court  of  Ses- 
sion. A  Lord  Ordinary  cannot  give  Iiiner- 
House  expenses,  nor  can  the  Court  of  Session 
give  those  of  the  House  of  Lords.  In  Eraser's 
case,  the  Jury  Court  delayed  proceeding,  and 
the  Second  Division  decided  the  point.  The 
only  case  giving  the  least  countenance  to  the  ap» 
pliction  is  that  of  Scruton. 

Lord  Chief  CoMMisaiONER. — Mr  Skene 
has  gone  so  much  into  detail,  that  it  will  be 
impossible  to  finish  this  at  present.  It  will  be 
necessary  to  have  the  matter  sifted  to  the  bot^ 
torn  ;  and  I  shall  state  some  views,  not  as  iajti** 
mating  an  opinion,  but  as  matter  to  be  kept 
in  view  in  the  discussion.  1^  We  must  have 
reference  in  this  matter  to  the  practice  in 
England,  as  this  is  matter  derived  from  Eng* 
land,  and  is  not  so  analogous  t^  the  cases  on 
new  trial  as  a  venire  de  •-  novo.  -  after  a  bill  of 
exceptioils. 

The  distinction  between  a  new  trial  and 
venire  de  novo  is,  that  in  the  last  there  is  no 
reference  to  the  discretion  of  the  Court,  and  in 
the  other  the  reference  is  constant.  HuUock's 
Law  of  Costs,  and  the  last  volume  of  Tidd's 
Practice,  will  lead  to  all  the  casesr  on  the  subject. 
This  is  a  motion  for  all  the  costs,  on  the  ground 
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Hamilton      that  the  party  had  a  verdict.     On  the  other 
Hope.        side  it  is  said  none  should  be  given ;  but  there 

^"^^^"^^       may  be  a  distinction  as  to  part  of  them.     This 

is  an  action  for  words  spoken  maliciously,  in 
which  a  justification  was  taken,  and  a  great  part 
of  the  expence  of  preparation  and  of  proof  at 
the  first  trial  was  occasioned  by  the  justification, 
and  the  verdict  shows  that  that  jury  did  not 
think  it  made  out.  At  the  second  trial  no 
evidence  was  given  upon  this  subject ;  but  does 
not  the  proceeding  on  this  point  at  the  first 
trial  stand  unmoved  by  any  thing  which  has 
followed  ?  It  was  not  touched  by  the  bill  of 
exceptions  or  by  the  second  trial.  It  should  be 
particularly  considered  whether  the  expense 
occasioned  by  the  justification  ought  not  to  be 
allowed,  as  the  matter  was  not  renewed  at  the 
second  trial,  and  as  not  falling  under  the  judg- 
ment of  the  Court  of  Session. 

If  the  counsel  for  the  pursuer  speak  to  this, 
of  course  we  shall  allow  the  counsel  for  the  de- 
fender to  answer  on  this  particular  point. 

1827.  Cockbum. — This  was  a  case  purely  for  vin- 

s,^^        dication  of  character,  and  is  not  to  be  judged 

of  as  an  action  for  actual  loss.  I  refer  to  the 
3  Mur.  Rep.  75.   casc  of  Lord  A.  Hamilton,  not  merely  for  the 

general  doctrine,  but  as  deciding  this  case. 
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Nothing  but  a  verdict  could  clear  the  pursuer's     Hamilton 
character ;  and  the  verdict  establishes  falsehood,         Hope. 
malice,  and  that  the  privilege  either  did  not      "*— ^v-"*^ 
apply  to  the  situation  of  the  defender,  or  that 
he  abused  it. 

Costs  ought  in  all  cases  to  follow  a  verdict 
when  no  apology  has  been  offered ;  and  perhaps 
where  the  object  ought  to  be  a  verdict,  the 
wisest  course  is  to  give  nominal  damages, 
though  pursuers  in  general,  and  probably  this 
pursuer  will  not  be  satisfied  with  such  da- 
mages. But  the  defender  has  no  cause  of 
triumph,  as  falsehood  and  malice  are  stamped 
upon  him.  It  is  said  to  be  incompetent  to 
grant  the  expences  of  the  first  trial,  as  they 
were  not  applied  for  in  the  Second  Division.  I 
admit  that  I  may  thus  be  cut  out  of  the  expense 
of  discussing  the  bill  of  exceptions,  as  that  is 
properly  a  Court  of  Session  case ;  but  the  pre- 
sent is  an  application  to  the  Jury  Court  for  the 
expense  of  a  Jury  trial.  If  this  is  regulated  or  j/duat,  &c. 
decided,  we  must  hold  it  settled  as  a  matter  of  4"sL  and  dJd, 

*  •  •  •  818. 

form,  but  there  is  no  such  decision. 

in  England,  the  ruljB  in  the  King's  Bench  2  Huiiock's  l.  of 

and  Common  Fleas  differs,  and  I  must  protest  394. 
against  being  fettered  by  any  of  the  technical 

forms  of  the  English  Courts.     Either  rule  is  scruton  v,  catto, 

good  if  it  is  known ;  but  we  have  no  rule  fixed  X^'^i  ^^  ^ 
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Hamilton     here.     The  Court  will  look  to  the  whole  jud 

Hope.        cial  compIexioD  of  the  case,  and  give  the  pu 

^'^^^^^^       suer  the  benefit,  as  there  is  no  rule  against  it 

Circumstances  in  LoRO   ChIEF  COMMISSIONER.— We  wish  1 

a^i^seTwlubeard  hear  this  thoroughly  sifted ;  and,  so  far  as  IV 
in'a*^^km^of  Cockbum  has  spoken  to  the  points  I  former 
^^^  mentioned,  or  has  quoted  cases,  Mr  Solicitor 

entitled  to  observe  upon  them,  but  not  gen 
rally  in  Support  of  Mr  Skene's  argument. 

Mir  Solicitor  submitted  to  the  Court  that  1 
«  was  entitled  to  a  full  reply,  as  the  openii 

by  Mr  Cockbum  was  so  short.     This  was  i 
Idwedv 
1827.^  Hopef  SoL-^en. — The  question,  I  admit, 

whether  the  party  has  had  substantial  succes 
This  is  aclftim  forthe  expense  of  onetrial  in  whi 
the  verdibt  is  set  aside,  and  of  another,  whe 
the  injury  is  said  to  have  been  intolerable,  ] 
the  damages  were  nominal.  This'  was  witl 
the  province  of  the  jury,  and  the  Court  are  r 
entitled  to  defeat  the  dbject  of  the  jury  by  g 
ing  or  refusing  costs.  The  propriety  oft 
action  is  fixed  by  the  amount  of  damages,  a 
the  Court  cannot  give  costs  without  putting  t 
Court  and  jury  in  opposition.  Lord  A.  Han 
ton's  case  is  for  us,  as  there  the  jury  may  fai 
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have  taken  it  as  a  case  for  vindicating  his  pub- 
lic character ;  but  here  the  personal  injury  is 
said  to  be  intolerable. 

If  we  refer  to  the  law  of  England",  where 
costs  are  regulated  by  statute,  it  is  decisive,  as 
the  damages  are  under  40s. 

The  only  authority  for  giving  costs  is  in  the 
55  Geo.  III.  and  this  is  not  altered  by  59  Geo. 
II L  in  the  case  of  a  verdict  being  set  aside. 
By  the  first  statute,  section  7>  the  costs  are  solely 
in  the  Court  of  Session,  and  the  17th  and  33d 
sections  of  the  second  make  no  difference  in  the 
case  of  a  bill  of  iexceptions,  but  exclude  the 
power,  of  this  Court. 

Thei«  is  no  doubt  that  the  Court  of  Session 
might  have  decided  this  as  they  did  in  Eraser's 
case.  In  Scruton's  case  consideration  of  them 
was  delayed,  and  ultimately  they  were  refused. 
The  rule  in  England  is  fixed,  and  should  be 
the  same  here.  At  first  sight  there  appears  a 
distinction  as  to  the  justification ;  but  it  is  im- 
possible to  say  what  the  jury  might  have 
thought  of  the  case  at  the  first  trial,  if  properly 
directed  as  to  the  malice. 

Moncreiffj  D.  F. — It  is  said  the  question  is, 
whether  the  one  or  other  had  substantial  suc- 
cess ?  but  it  must  also  be  granted  that  giving 
costs  is  matter  of  discretion ;  and  in  considering 
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Hamilton     them  the  question  is,  not  whether  the  pursi 

has  got  all  that  he  claimed,  but  whether  he  1 
got  what  was  most  important  for  him  to  g 
and  for  the  other  party  to  resist.  It  is  for  I 
Court  to  say  whether  he  was  wrong,  and  ad 
absurdly  in  bringing  his  action. 

The  rule  in  England,  depending  on  statu 

.  proves  that  the  law  was  not  the  same  befoi 

and  the  argument  on  the  other  side,  if  sa 

tioned,  would  put  the  expense  in  the  hands 

the  jury. 

It  is  said  costs  cannot  be  given  here,  as 
verdict  was  set  aside  by  the  Court  of  Sessic 
but  in  trying  the  bill  of  exceptions,  they  ac 
under  55  Geo.  III.  and  there  is  a  material 
teration  made  by  59  Geo.  III.  c.  35.  ^  18,  ] 
the  19th  section  is  quite  clear.  The  case 
Scruton  does  not  bear  much  on  this  case  eit 
way ;  and  the  passage  in  HuUock  relates  to 
giving  or  refusing  costs,  as  a  condition  of 
new  trial. 

At  the  second  trial  malice  was  found,  t 
this  must  carry  a  verdict  and  costs,  and 
costs  of  the  first  could  not  be  decided  till  a: 
the  second  trial.  The  case  was  simple,  exc 
on  the  justification  ^  and  having  the  verdic 
two  juries,  we  ought  lo  go  out  indemnis. 


At        •   J    <*         .        • 


Lord  Pitmilly. — There  is  one  point 
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the  question  of  competency  which  I  am  anxious      Hamilton 
to  know  for  other  cases  as  well  as  this.     Is  it        hope. 
admitted  that  the  Court  of  Session  might  have 
ordered  or  refused  the  costs  at  the  time  of  de- 
ciding the  bill  of  exceptions  ? 

Lord  Gillies.— I  douht  the  application  of 
sections  18  and  19)  as  there  was  here  no  deci* 
sion. 

Moncreiff. — We  cannot  admit  that  the  Court 
of  Session  could  give  the  expense  of  the  first 
trial.  They  could  have  given  the  expense  of 
discussing  the  bill  of  exceptions.  The  provi- 
sions in  sections  18  and  19  must  apply  to  any  de- 
cision in  the  course  of  the  cause,  or  in  the  charge. 
Section  19  covers  the  case  of  new  trial  or  bill 
of  exceptions.  Unless  these  apply  there  is  no 
provision. 

Lord  Chief  Commissioner. — This  ques- 
tion of  the  competency  under  the  statute  is  so 
important  to  the  constitution  of  this  Court, 
that  if,  on  looking  more  into  it,  any  doubt  re- 
mains, we  must  have  farther  argument ;  and  if 
it  is  found  that  the  provision  is  not  sufficient,  it 
will  be  necessary  to  apply  to  Parliament.  The 
practice  has  been  to  take  i;he  exception  to  the 
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opinion  at  the  trial,  not  on  the  application  fo 
new  trial. 

There  is  one  important  distinction  in  cot 
dering  the  power  of  the  Court  of  Session 
give  costs,  in  judging  of  an  application  foi 
new  trial  or  a  bill  of  exceptions.  In  the  fi 
case^  the  process  and  whole  cause  is  in  the  Coi 
of  Session ;  in  the  second,  the  cause  is  here,  a 
the  process  merely  given  in  loan  to  them  1 
the  purpose  of  discussing  the  exception.  \ 
shall  pay  very  particular  attention  to  this,  ai 
if  necessary,  order  farther  argument.  T 
question  of  the  costs  of  the  two  trials  has  be 
argued  with  great  ability,  and  with  a  great  d 
position  at  the  Bar  fairly  to  agitate  the  questi 
on  the  English  cases.  It  is  against  the  statute 
introduce  English  law  to  decide  the  rights  of  ps 
ties ;  but  all  the  machinery  of  jury  trial  is  En 
lish ;  and  the  Bar  should  consider  it  as  part 
the  importation  of  jury  trial,  and  be  as  anxio 
to  know  it  as  any  other  part  of  the  system. 


PRESENT, 


LORDS  CHIEF  COMMISSIONER,  CRINOLETIE,  AND   MACKENZ 


1828. 

January  22. 


Lord  Chief  Commissioner. — In  giving  jud 
ment  in  this  case,  I  shall  not  enter  into  detai 
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but  state  the  general  principles  for  which  I  Hamilton 
have  the  sanction  of  the  Judges  who  cannot  at*  hop e. 
tend  at  present,  as  weli  as  of  those  who  are  pre- 
sent. This  is<  ah  important  point  in  reference 
to  the  general  jurisdiction  of  the  Court  in  such 
matters ;  and  on  this  account,  as  well  as  on  ac- 
count of  the  caiise  itself,  we  gave  it  most  anxious 
consideration,  and  are  unanimous  in  our  opi- 
nion. 

Dr  Hamilton  brings  an  action  for  slander, 
and  the  usual  issue  is  prepared  ;  two  issues  are 
also  taken  in  justification;  the  case  goes  to 
trial,  and  a  verdict  is  found  with  considerable 
damages.      At  >that  trial  a  great  part  of  the 
time  of  the  Cowt  was  occupied  in  considering 
the  justification ;  and  it  was  a  question  of  great 
difficulty  and  magnitude.     There  was  then  evi- 
dence for  the  defender,  and,  notwithstanding 
that  evidence,  the  juty  established  the  falsehood 
of  the  slander.     A  bill  of  exceptions  was  ten- 
dered to  a  direction  on  the  law  stated  by  me 
to  the  jury  at  the  trial,  and  the  Second  Divi- 
sion of  the  Court  of  Session  thought  the  di- 
rection erroneous.     In  that  situation,  it  was 
for  the  pursuer  to  say  whether  the  trial  was 
to  proceed  again ;  and  he  did  proceed.     On 
the  second  occasion  he  also  established  the  slan- 
der }  and  during  the  address  to  the  jury  by  the 
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A  case  having 
been  carried  to 
the  Court  of  Ses- 
non  on  a  Bill  of 
Exceptions  does 
not  bar  the  Jury 
Court,  aflter  a  8e< 
oond  trial,  from 
giving  the  costs 
of  the  first  trial. 


55  Geo.  III. 
€.42. 


defender's  counsel,  the  issues  in  justificati 
were  abandoned.  At  this  trial  the  directi 
was  such  as  not  to  give  rise  to  a  bill  of  exc( 
tions ;  and  the  verdict  is  now  final  after  a  n 
tion  by  the  pursuer  for  a  new  trial.  T 
verdict  now  finally  establishes  the  slander 
be  calumnious,  malicious,  and  false,  and  fin 
nominal  damages. 

An  application  has  been  made  for  expe 
ses,  and  has  been  resisted  on  several  ground 
and  out  of  these  arises  a  most  importa; 
question  for  the  consideration  of  the  Coui 
The  first  objection  taken  is  to  the  jurisdictic 
of  the  Court  under  the  clauses  in  the  statut 
The  next  is  to  the  jurisdiction  of  the  Cou 
over  the  expenses  of  the  first  trial,  as  the  cai 
was  removed  into  the  Second  Division  on  a  hi 
of  exceptions.  .  The  last  is  general  as  to  wheth( 
expenses  follow  a  verdict  for  nominal  damage 

On  a  broad  and  general  view  of  the  statute 
without  minute  investigation  of  their  words,  ita{ 
pears  to  us  that  the  jurisdiction  of  this  Court 
complete,  except  in  so  far  as  by  the  statutes  tfa 
jurisdiction  is  retained  in  the  Court  of  Sessioi 
The  leading  feature  here  is,  that  by  the  sU 
tute  55  Geo.  III.  nothing  was  given  to  thi 
Court  but  the  mere  trial  of  the  cause,  all  els 
remained  with  the  Court  of  Session.     After 
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year's  practice,  the  inconvenience  of  this  was  Hamilton 
felt,  and  an  act  of  Sederunt  was  passed,  making 
this  Court  the  organ  of  the  Court  of  Session  as 
to  expenses.  It  was  merely  its  eyes  to  look 
into  that  which  this  Court  had  means  to  disco- 
ver, and  which  the  Court  of  Session  had  not ; 
but  still  the  judgment  was  the  act  of  the  Court 
of  Session,  though  proceeding  on  what  was 
done  by  the  Jury  Court.  Matters  remained  in 
this  situation  till  1819,  when,  by  the  19th  sec- 
tion of  the  statute  of  that  year,  the  adjudication  ^9  Geo.  iii, 
of  expences  was  given  to  this  Court,  except  in 
a  few  instances,  which  I  shall  not  notice,  as 
that  might  distract  attention  from  the  subject 
before  us. 

When*  the  verdict  is  final,  and  concludes 
the  cause,  the  act  of  Parliament  vests  the  juris- 
diction in  this  Court.  The  verdict  is  final,  as 
the  statute  expresses  it,  when  the  time  for 
moving  for  a  new  trial  is  past,  or  when  a  new 
trial  is  moved  for  and  refused.  In  this  case, 
a  new  trial  having  been  refused,  the  competen- 
cy of  our  jurisdiction  over  costs  attaches,  and  a 
remit  is  made  by  this  Court  to  the  auditor  of 
the  Court  of  Session  to  report.  When  the 
auditor's  report  is  finally  approved,  the  amount 
of  the  expense  is  included  with  the  verdict  in 
the  judgment,  entered  up  here.     The  right  to 
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Hamilton     ascertain  the  expenses^  and  give  judgment  for 
Hope.        ^^^^  being  here,  the  right  to  give  the  expense 
must  also  be  here. 

Another  consideration  is  also  important;  by  6 
Geo.  IV.  §  28  and  SQ^a  large  class  of  cases  are 
enumerated,  in  which  jurisdiction  is  given  exclu* 
sively  to  this  Court.  Section  28  enumemtes  the 
cases,  and  section  S9  appoints  that  the  prepa- 
ration shall  take  place  here.  The.  Court  of 
Session  and  Admiralty  are  in  all  those  cases 
excluded  from  all  jurisdiction,  except  whei^ 
there  is  a  special  verdict,  or  a  bill  of  ex^ 
ceptions.  A  bill  of  exception,  cm-ries  the  Case 
to  the  Court  of  Session  for  a  decision;  but 
in  deciding  on  it  there  is  nothing  before 
that  Court  except  the  bill  of  exceptions ;  and 
when  they  have  discharged  their  duty  as  to  the 
bill,  they  are  JUncH.  If  they  confirm  the  di* 
rection,  the  verdict  is  final.  If  they  rev%»:se  it, 
then  the  case  is  remitted  here  ;  but  it  depends 
on  the  ultimate  decision  of  the  cause  who  shall 
get  their  expenses.  .We  are  all  of  opinion  on 
the  acts  of  Parliament,  that,  in  case  of  a  bill  of 
exceptions,  the  cause  comes  back  to  be  dealt 
with  exclusively  by  this  Court,  according  to  the 
jurisdiction  vested  in  it  by  ^9  Geo.  III.  c.  85. 
$19. 
But  it  is  saidf  as  the  Second  pivision  order- 
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ed  a  new  trial,  we  ought  not  to  give  expenses.      Hamilton 
There  is  a  most  important  consideration  here,        Hofe. 
and  I  wish  the  Bar  to  attend  to  it.  When  a  new      ^^ 
trial  is  applied  for  here,  or  in  the  Court  of  Ses- 
sion, in  the  cases  in  which  the  application  is 
made  to  them,  the  Court  must  exercise  its  dis- 
cretion in  granting  or  refusing  it.     This  must 
be  a  sound  judicial  discretion,  but  it  is  a  pure 
act  of  discretion ;  and  in  the  exercise  of  it, 
the  Court  may  grant  the  new  trial  on  payment  of 
costs,  or  they  may  refuse  them,  or  allow  them  to 
abide  the  event  of  the  cause.     This  is  the  case 
in  an  application  for  a  new  trial,  in  which  I 
use  the  term  technically,  as  applied  to  an  or- 
der for  a  new  trial,  and  not  to  the  result  of 
a  bill  of  exceptions.     The  trial  which  results 
from  a  bill  of  exceptions  I  would  call  another 
or  a  second  trial.     When  a  bill  of  exceptions 
is  taken  on  a  point  of  law,  and  carried  to  the 
other  Court,  the  point  is  stated  in  the  bill. 
It  is  a  pure  rigid  question  of  law,  and  there 
IS  no  discretion  to  be  exercised.     The  only 
duty  is  to  decide  it.     The  Court  must  decide 
it  one  way  or  the  other.     If  it  is  in  favour  of ' 
the  exception,  the  party  may  go  to  another 
trial  ;-«-if  it  is  finally  refused,  the  case  is  at 
end. 
The  result  of  this  is,  that  if,  in  the  decision 
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Hamilton  of  this  point,  we  think  the  pursuer  shou] 
Hope.  have  the  expense  of  both  trials,  we  are  n( 
barred  by  the  act  of  Parliament,  or  by  wh; 
has  taken  place  in  the  other  Court.  They  ha 
merely  the  dry  point  of  law  to  decide,  and  n( 
the  discretion  to  grant  or  refuse  a  new  trial,  ( 
to  annex  any  conditions. 

The  next  consideration  is,  whether  expensi 
should  be  given  in  this  case,  and  to  what  ei 
tent  ?  It  is  said  there  ought  to  be  no  costs,  i 
the  damages  were  nominal ;  and  that,  if  an 
are  given,  it  ought  only  to  be  those  of  the  la^ 
trial.  I  shall  not  enter  into  much  detail ;  bi 
it  is  of  great  importance  that  there  was  here 
justification,  and  that  it  was  entered  upon  larg< 
ly  at  the  first  trial,  and  given  up  at  the  seconc 
If  there  was  a  discrepancy  in  the  verdicts,  stil 
the  principle  as  to  the  justification  is  the  sam< 
It  was  not  proved  at  either  trial.  Why  does 
person  bring  an  action  for  slander  ?  It  is  t 
lay  his  character  before  the  public,  and  to  sho^ 
that  the  slander  is  not  consistent  with  trutl 
He  challenges  the  defender  to  prove  it  tru< 
If  there  is  no  justification,  law  presumes  th 
slander  false.  If  a  justification  is  put  in,  the 
by  finding  a  verdict  for  the  pursuer  on  prooi 
or  by  its  being  abandoned,  the  jury  in  expres 
terms  find  the  slander  to  be  false.     This  actio 


1«87.  THE  JURY  COURT.  273, 

IS  brought  to  redeem  the  character  of  the  pur-     Hamilton 
suer.     The  finding  at  the  last  trial  is,  that  the        Hopb. 
slander  was  calunmioui,  malicious,  and  false. 
In  this  way  he  has  the  main  fruit  of  his  ao- 
tion^--rhe  has  so  far  completely  obtained  his  ob- 
ject.    He  is  not,  indeed,  to  put  a  sum  of  money 
in  his  pocket ;  but  the  question  is.  Whether  this 
is  to  prevent  the  Court  giving  expenses  ?  The 
sum  of  money  may  be  considered  a  material  point 
in  a  case,  as  the  world  are  apt  to  judge  of  the  re^- 
suit  by  the  amount  of  the  damage  ;  but  that  is 
not  to  affect  the  decision  of  the  Courts     The 
juiy  have  their  jurisdiction,  and  the  Court 
their's ;  and  as  we  do  not  interfere  with  their 
jurisdiction,  so  we  must  take  care  that  they 
do  not  interfere  with  this  jurisdiction  of  the 
Court.     Without  entering  farther  into  the 
case,  we  are  all  of  opinion  that  the  whole 
expenses  in  this  Court,  and  the  previous  ex- 
penses in  the  Court  of  Session,  ought  to  go 
to  the  auditor,  because  the  pursuer,  having  a 
second  verdict,  shows  that  he  was  right  from  the 
first.     Though  circumstances  may  have  inter-* 
vened  by  the  wrong  direction  at  the  first  trial, 
still  the  pursuer  was  right  throughout.     Our 
decision  is  not  only  founded  on  principle,  but 
also  on  precedent ;  and  I  shall  only  refer  to 
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Walker  v.  Ar« 
noct,  2  Mur. 
Rep.  361. 


one  case  in  1820,  in  which  the  whole  principle 
is  stated  in  a  very  few  words. 

Perhaps  it  would  be  right  to  have  a  law 
enacting,  that,  if  the  damages  amounted  to  a 
certain  sum,  costs  should  follow ;  and  that, 
though  under  that  sum,  the  costs  should  be 
given,  if  the  judge  who  tried  the  cause  certified 
that  it  was  an  action  proper  to  be  brought. 
If  such  a  law  existed,  and  I  were  asked  to  cer- 
tify that  this  was  a  proper  action  to  raise,  I  should 
grant  the  certificate ;  and  I  am  authorized  to 
say  the  same  for  all  the  judges  of  this  Court. 
This  is  the  sound  test  by  which  to  regulate  the 
matter  of  expenses,  and  on  this  principle  we 
act  in  this  case. 


1828. 
Jan.  13. 


The  defender  afterwards  applied  for  the  ex- 
pense of  opposing  the  motion  for  a  new  trial. 

Lord  Chief  Commissioner.— This  must  be 
granted,  as  the  defender  has  been  successful  on 
this  part  of  the  cause ;  and  to  refuse  the  costs, 
would  be  a  violation  of  the  great  principle  on 
which  costs  are  given. 
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Stetekson 


V. 


Macphbrsok^ 


Stevenson  v.  Macpherson,  Maclachlan, 

and  m acnicol. 

1  HIS  was  an  action  of  damages  by  a  person 
who  had  been  bankrupt,  and  alleged  that  the 
trustee  on  his  estate,  and  the  agents  employed 
by  him,  had  agreed  to  reconvey  to  him  the 
stock  on  his  farm  at  a  valuation,  and  afterwards 
sold  it. 


1827. 
June  11. 


Finding  for  the 
defender,  the 
pursuer  having 
failed  to  produce 
an  original  sede- 
runt-book. 


Defence. — The  pursuer  did  not  pay  the 
price,  or  find  security  in  terms  of  the  agree- 
ment. Before,  at,  and  after  the  sale,  the  pur- 
suer, by  his  conduct,  homologated  every  thing 
that  was  done. 


Mr  Robertson  opened  the  case  for  the  pur* 
suer,  and  stated  the  facts.— The  first  piece  of 
evidence  tendered  was  a  copy  of  the  sederunt- 
book  under  the  sequestration,  which  it  was 
stated  had  been  in  process,  and  was  admitted 
in  the  answers  to  the  condescendence  as  a  true 
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copy.    This  was  objected  to  as  neither  the  ori- 
ginal, nor  the  copy  authorized  by  the  bankrupt 


act. 


Lord  Chief  Commissioner. — In  fact,  by 
the  statute  there  are  two  originals,  but  this  is 
neither  of  them,  and  the  admissions  not  hav- 
ing been  taken  in  the  usual  way,  this  copy 
must  be  rejected.  As  this  is  the  foundation 
of  the  pursuer's  case,  if  I  had  the  power  to 
nonsuit,  this  would  be  a  proper  ease  to  exercise 
it.  But  not  having  this  power,  I  must  direct 
a  verdict  for  the  defender. 

Verdict — "  For  the  defender.** 

Robertson,  for  the  Pursuer. 

Hopcy   SoL-Oev.,   and  D.  M'Neill,   for   Macpherson  and 

Maclaehlan. 
Monteiih  for  Macnicol. 
(Agents,  Thomas  Ker^  w.s.  David  Brown,  w.s.  James  Hamilton,  w.s.) 


1827. 
July  12. 


PRXSEVT, 


LORDS  CHIEF  COMMISSIOKSR  AKD  CRINGLETIE. 


Mackay  v.  N.  and  M.  Macleod. 


Damages  againat  An  action  to  rccovcr  from  the  mastcr  and  the 

the  master  and 
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owner  of  a  vessel  the  value  of  a  cargo  of  oats       Mackay 
sfhipped  on  board  that  vessel,  ,  Macleods. 

owners  of  a  ves- 

Dbfencb,— The  vessel  was  seaworthy  i  only  ^  ^"^  the  value 

^  ^         •'of  corn  lost  on 

a  part  of  the  cargo  was  lost,  and  the  loss  was   ^'^^^  ^^  ^^s^- 
caused  by  the  violence  of  a  storm,  not  by  any 
fault  of  the  defenders. 

ISSUE. 

'<  It  being  admitted  that,  qh  the  10th  day 
'<  of  December  1824^  the  vessel  called  the 
**  Diana  was  the  property  of  the  defender, 
"  Norman  Macleod,  and  that,  at  the  said  time> 
"  the  defender,  Murdoch  Macleod,  was  master 
'*  of  the  said  vessel : 

<*  It  being  also  admitted  that,  on  the  said 
"  day,  there  was  shipped  at  Clare,  in  Ireland, 
^'  Ob  board  the  said  vessel,  1583  barrels  of  oats, 
<<  the  ^operty  qf  the  pursuer  \  and  that  the 
<<  defender,  Nonnan  Macleod,  by  a  bill  of  lad- 
^^  ing,  dated  the  10th  day  of  December  1 884, 
^*  subscribed  by  Murdoch  Macleod,  master  of 
*'  the  said  vessel,  undertook  and  agreed  to  de- 
^^  liver  the  said  oats  in  good  condition  at  Glas- 
<<  gow,  the  danger  of  the  seas,  fire,  rivers  and 
<<  navigation  of  whatsoever  nature  and  kind 
"  excepted : 

<^  It  being  also  admitted,  that  decree  in  ab- 
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**  sence  was  pronounced  against  the  said  Mi 
*'  doch  Macleod : 

"  Whether  the  defender,  Norman  Macle< 
^^  failed  to  perform  the  said  undertaking  a 
<<  agreement,  to  the  loss  and  injury  of  the  pi 


"  suer  ? 


99 


CaiiDs  V.  Kep- 
pin,  2  Mur. 
Rep.  246. 


Jeffrey  J  for  the  pursuer,  said,  That  a  pers 
undertaking  to  deliver  a  cargo  was  liable 
the  loss,  unless  he  used  all  diligence  to  p; 
serve  it.    In  this  case  the  question  is,  whetl 
the  loss  was  caused  by  stress  of  weather, 
whether  the  defenders  failed  in  a  most  matei 
part  of  their  duty.     After  sailing,  but  bef< 
leaving  the  Shannon,  one  anchor  was  lost  a 
another  broken,  and  in  these  circumstani 
the  duty  of  the  master  was  to  return  to  Lir 
rick,  and  get  his  vessel  made  seaworthy ;'  1 
he  sailed,  and  she  was  lost ;  and  it  is  mainta 
ed  that  they  were  not  bound  to  go  back  to 
pair,  and  that,  even  if  they  had  had  the  anch 
it  would  not  have  saved  them. 


Evidence  taken 
Iq  Ireland  on 
commission  read 
in  Court  wiUiout 
proof  that  the 
witnesses  could 
not  attend. 


To  the  examinations  of  certain  witnes 
taken  in  Ireland  being  read,  it  was  object 
that  there  was  no  evidence  of  the  causes 
their  absence. 

Lord   Chief   Commtssioner.— The    p 
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sumption  in  this  case  is,  that  the  witnesses  are  not       Mack  ay 
here,  because  they  are  not  within  the  jurisdiction     Macl^ods. 
of  the  Court.    The  true  distinction  is,  that,  in      ^-^^n""^ 
case  of  a  sick  witness  within  the  jurisdiction  of 
the  Court,  the  onus  of  proving  the  cause  of 
absence  lies  on  the  party  producing  the  deposi- 
tion ;  but  when  the  witness  is  beyond  the  juris- " 
diction  of  the  Court,  the  onus  is  on  the  other 
party. 

When  the  deposition  of  one  of  the  witnesses 
was  produced, 

Cockbuniy  for  the  defender,  objects, — Before 
his  examination  he  was  taken  before  a  magi- 
strate and  precognosced  upon  oath.  He  acted 
as  agent  in  the  cause,  and  got  L.  30  for  his  ser- 
vices, which  is  proved  by  a  paper,  the  writing 
of  which  he  denies  ;  but  I  am  ready  to  prove 
it  his. 

Moncreiffj  D.  F. — It  is  the  practice  in  Ire- 
land, in  case  of  a  loss,  to  take  affidavits  in  this 
manner.  If  the  paper  mentioned  is  the  one 
which  was  put  into  the  witness's  hand  at  the 
time  of  his  examination,  he  denies  that  it  is  his 
writing. 

Lord  Chief  Commissioner. — As  to  the 
first  objection,  that  there  was  an  uncancelled 
deposition  by  the  witness  at  the  time  of  his 
examination,   there  is  no   difference  whether   . 
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the  examination  is  taken  here  or  abroad,  pr 
vided  instructions  to  that  efibct  were  in  t1 
commission;  and  perhaps  it  may  be  prop 
in  future  to  insert  such  instruction*     But 
would  ^be  carrying  matters  very  far  to   sa 
that  this  testimony,  in  the  circumstances 
which  it  was  taken,  is  to  be  rcgected^      Tl 
rule  for  destroying  the  deposition  is  one  for  tl 
protection  of  the  witness  ;  and  if  the  examin 
tion  had  been  in  Scotland,  the  affidavit  wou 
have  been  cancelled ;  but  in  England,  instei 
of  being  cancelled,  the  witness  would  have  bee 
cross-examined  from  it ;  and  with  such  a  ru 
there,  and  no  instructions  in  the  commissioi 
it  would  be  carrying  matters  to  an  extreme 
reject  the  evidence.     This  and  the  other  o1 
jection,  as  to  his  denial  of  the  writing,  go 
his  credit,  and  will  be  sufficiently  before  tl 
jury. 

Lord  Cringletie. — Precognitions  here  ai 
frequently  taken  on  oath,  especially  in  tl 
north.  When. the  witness  is  called,  the  pr 
cognition  is  understood  to  be  destroyed,  but 
not  in  fact  destroyed,  only  it  cannot  be  set  i 
against  his  oath  in  Court ;  and  the  same  mu 
be  understood  in  this  case. 


Incompetent  to 
prove  the  loss  of 


In  the  deposition,  a  fact  was  stated  as  to  tl 
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a  vessel  from  a 
cause  different 
from  that  stated 


master  having  acted  in  opposition  to  the  opi-     Mackay 

nion  of  the  pilot,  and  thus  having  caused  the     Macleods. 

loss  of  the  vessel.     This  was  objected  to  as  a 

charge  of  barratry.     On  the  other  side,  it  was 

stated,  that  the  iury  must  know  all  that  hap-   *°  ^f  ^°°^®- 

'  ^  ,  ,  scendenj^. 

pened  to  the  vessel,  it  being  at  the  same  time 
admitted,  that,  if  the  jury  were  satisfied  that 
the  anchor  was  good,  and  that  the  loss  proceed- 
ed from  a  different  cause,  then  it  was  surprise. 

Lord  Chief  Commissioner.— -The  real 
question  is.  Whether  the  vessel  was  sufficiently 
found  with  anchors?  and  if  the  matter  now 
proposed  to  be  given  in  evidence  is  not  suffi- 
ciently  explained  in  the  condescendences  and 
answers,  it  cannot  be  gone  into  here. 

The  point  was  then  given  up,  and  the  an* 
swer  by  the  witness  was  not  read. 

To  the  deposition  of  another  witness,  it  was 
objected  that  he  admitted  that  he  had  got  L.30 
for  his  evidence. 

Moncre^9  D.  2^.— ^You  may  prove  the  fact, 
but  not  the  admission. 

Lord  Chief  Commissioner. — It  is  only 
proposed  to  prove  an  admission,  and  not  any  act 
done,  for  the  purpose  of  countervailing  what 
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Mackay       the  witness  swore ;  and  when  the  defend 
MACLEODS,     comes  to  his  case,  he  will  have  an  opportuni 

of  making  what  use  he  can  of  this. 

Cockbum,  in  opening  for  the  defender,  sd 
The  first  question  is  the  points  the  jury  lia^ 
to  try,  and  we  submit  to  the  Court  that  th 
ought  to  direct  the  jury  not  to  find  again 
the  defender,  unless  there  is  misconduct  or  n 
gligence  by  the  master.  In  the  difficult  sit 
ations  in  which  a  master  is  placed,  he  is  e 
titled  to  use  his  discretion.  When  there 
difference  of  opinion  amongst  naval  persons, 
to  what  ought  to  have  been  done,  it  may  n 
be  easy  to  say  which  is  right ;  but  it  is  a  su£ 
cient  defence,  that  one  experienced  seams 
would  have  acted  as  this  master  did ;  and  \ 
shall  produce  several  who  think  he  acted  pr 
perly.  The  question  is,  whether  he  fair 
exercised  his  discretion  ? 

To  succeed,  the  pursuer  must  prove  that  tl 
master  acted  improperly,  and  that  the  loss  w 
caused  by  that  impropriety.  This  is  not 
question  with  insurers,  or  whether  the  vess 
was  unseaworthy ;  but  the  pursuer  must  conne 
the  loss  with  the  improper  act  of  the  maste 
The  vessel  was  seaworthy  when  she  sailed,  ai 
the  loss  was  not  caused  by  the  want  of  the  a 
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chor ;  besidesi  there  was  more  danger  in  going  mackay 

back  to  Limerick  than  proceeding  to  Gla^ow.  Macleods. 

The  pursuer  has  not  produced  any  living  wit-  '^^ ^^-"^ 
ness  before  you  who  was  present  at  the  time  of 
the  loss. 

A  witness  was  called  to  prove  that  the  in-  JJi^rt^tiHr- 
surance  on  the  vessel  had  been  paid  under  a  refe-  ^^^^^^ 
rence.  This  was  objected  to,  and  the  Lord  Chief  the  value  ofgoods 

*  '  ^  lost  inoompetent 

Commissioner  observed,  that  the  evidence  was   ^  p~v«  *t  ^ 

sum  msured  on 

inadmissible,  as  this  was  res  inter  alios.  the  vessel  had 

been  paid  on  a 

It  was  then  proposed  to  call  evidence  to   reference. 

_,  ,  ,  .       .  ,         Evidence  admit- 

contradict  the  witness  exammed  on  commis-   ted  at  the  tnid 

•  ii*ii*  *jj^  i*iito  affect  the  ere* 

sion,  who  denied  having  written  or  subscnbed   dit  due  to  a  wiu 

1  .      1  • ness  examined  OIL 

a  paper  shown  to  mm.  commission. 

Jeffrey. ^^T\ns  was  stated  as  an  objection  to 
the  witness  at  the  time  of  his  examination  in 
Ireland,  and  they  ought  then  to  have  been 
ready  to  prove  it ;  but  it  is  incompetent  now  at 
a  distance  of  time,  and  when  the  witness  is  not 
present  to  explain.  The  time  for  reprobatory 
proof  is  past,  and,  not  having  been  protested 
for,  it  is  incompetent. 

Cockbum. — If  this  is  not  competent,  parties 
are  in  a  curious  situation  with  respect  to  evi- 
dence on  commission ;  for  the  authority  to  the 
commissioner  is  to  examine  a  certain  individual, 
and  under  that  commission  he  could  not  take 
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MAcKAY        t^he  proof ;  and  now  at  the  trial  it  is  said  to  I 
macleooi.     incompetent.      We  made  the  objection,  ai 

the  paper  being  retained  by  the  commission! 

it  is  indecent  to  make  the  objection  now. 

Lord  Chief  Commissioner. — ^This  paper 
attached  to  and  returned  with  the  commissic 
for  examining  the  witness.  The  object  is  i 
show  that  the  witness  did  write  that  which  I 
denies  having  written;  and  the  j^pestion  i 
whether  the  necessary  examination  of  a  witne 
on  commisnon  shall  have  an  additional  disai 
vantage,  which  woidd  not  have  been  the  cai 
had  the  witness  been  present,  and  the  whol 
proof  taken  at  one  time  ?  We  cannot  so  lestrai 
the  examination  of  vritnesses,  or  prevent  the 
true  situation  and  diaraoter  from  f^pearinj 
We  are  in  such  a  predicament,  that,  for  the  pui 
poses  of  justice,  we  must  admit  the  evidenci 
If  there  is  any  question  of  surprise  that  will  I: 
for  afler^consideration ;  but  it  is  a  most  serioi 
consideratioii,  if  we  are  not  only  to  have  tl 
examination  on  paper,  but  not  to  have  tl 
means  of  trying  the  credit  of  the  witness. 

Lord  Cringletie*— This  is  not  merely  a 
offer  to  prove  that  the  witness  admitted  that  fa 
had  written  the  paper,  but  that  this  is  his  wril 
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iog,  though  the  witness  denies  it.     If  the  wit-      Mackat 

ness  had  been  put  in  the  box  and  denied  it^     Macl'eods. 

could  you  not  have  called  this  evidence  to  prove       ^  ^  ^' 

the  fact?    Formerly  evidence  of  this  nature 

was  got  by  protesting  for  reprobators,  but  this 

is  impossible  in  trial  by  jury,  where  we  must 

have  the  whole  evidence  at  once.     But  this 

evidence,  it  is  said,  was  taken  on  commission. 

The  commissioner,  however,  could  not  have 

taken  the  evidence  now  offered ;  it  must  there-* 

fore  be  admitted  now. 

Moncreiffl  D.  JP.  in  reply, — The  argument 
of  the  defender  is  most  extraordinary.  It  is, 
that,  after  a  vessel  sails,  she  is  entirely  under 
the  discretionary  management  of  the  master, 
and  that  in  no  case  can  he  be  wrong.  1^ 
The  obligation  is  to  carry  the  cargo,  and  this 
implies  that  die  vessel  is  seaworthy  ;  and  if  the 
owner  cannot  show  this,  he  is  liable,  as  the  loss 
is  not  by  peril  of  the  sea.  2£^,  We  are  to  diow 
negligence  on  the  part  of  the  master ;  and  if  we 
have  proved  this,  we  must  succeed. 

But  the  first  question  is,  whether  she  was  sea-- 
worthy  ?  and  the  defender  admits  that  she  was 
so  at  sailing ;  but  she  was  not  seaworthy  at  the   wakie  v.  Ged. 
time  of  leaving  the  Shannon ;  and  seaworthiness    ^ 
applies  to  charter-parties,  as  well  as  to  policies 
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Parker,  9.  Potts, 
3  0ow.  23. 
Cairns  v.  Kip- 
pio,  2  Mur. 
Rep.  245. 


of  i<i8iiraQce.  Cases  of  necessity  may  occi 
where  masters  run  the  risk,  but  if  a  vessel  is 
a  place  of  safety,  the  master  must  make  hi 
seaworthy.  This  was  found  in  Parker's  case 
and  in  a  later  case  in  this  very  bay  the  verdi 
went  against  the  owners. 

As  to  negligence,  it  certainly  was  the  dut 
of  the  master  to  send  to  Limerick.  With  r 
spect  to  the  evidence  brought  to  contradict  oi 
witness  it  is  incorrect ;  and  even  taking  tl 
evidence  at  the  worst  for  us,  it  is'  but  one  wi 
ness  against  another,  and  our  witness  is  coi 
firmed  by  circumstances,  while  their's  is  not. 


Lord  Chief  Commissioner. — You  hai 
now  been  attending  for  many  hours  to  a  ca; 
in  which,  from  bodily  infirmity,  I  doubt  if 
shall  be  able  to  give  you  the  assistance  I  migl 
have  done,  had  it  been  brought  within  narrow( 
limits. 

In  this  case  there  has  been  much  said  of  tl 
disadvantage  of  proof  taken  on  commissioi 
and  it  is  great,  though  in  this  case  it  is  less  ii 
jurious  from  the  body  of  other  evidence.  Wit 
iiegard  to  the  witness  on  whose  testimony 
was  attempted  to  throw  discredit,  the  affidav 
he  made  was  at  a  time  wben  he  was  not  awai 
that  it  was  contrary  to  the  law  of  Scotland,  ar 
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does  not  appear  much  to  affect  his  credit ;  and  auckav 
as  to  the  paper  which  he  denied  having  signed  macleods. 
on  looking  at  it,  though  I  am  not  fond  of  this 
sort  of  evidence  as  to  hand-writing,  the  simi- 
larity of  the  writing  to  the  genuine  signature 
is  not  such  as  to  make  me  think  he  has  been 
guilty  of  perjury.  In  this  case  there  is  only 
one  witness  brought  against  him^  and  that  wit- 
nesh  is  not  confirmed  by  circumstances ;  and 
even  in  England,  where  one  witness  is  sufficient 
to  prove  a  fact,  it  requires  two  witnesses  to 
convict  a  person  of  perjury. 

The  question  here  is,  not  as  to  the  loss  of 
the  vessel  or  the  value  of  the  cargo  lost,  but 
whether  you  are  to  give  L.  938,  Os.  6d.  to  the 
pursuer,  or  find  a  verdict  for  the  defender? 
Whether  the  defender  has,  by  the  act  of  the 
master,  been  brought  within  the  terms  of  the 
undertaking  ^  for  if  he  has,  there  must  be  a 
verdict  against  him. 

The  relative  situation  of  an  owner  and  mas- 
ter of  a  vessel  is,  that  the  owner  vests  in  the 
master  the  utmost  authority  that  can  be  given, 
and  is  liable  for  the  acts  of  the  master,  as  if 
they  were  his  own.  The  situation  of  the  owner 
relative  to  the  freighter  of  a  vessel,  is  the  same 
as  that  of  a  carrier  by  land ;  and  he  undertakes 
to  do  all  that  is  necessary  for  conveying  the 
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Mackay       goods.     The  implement  which  he  provides  for 
MACLEODS,     the  carri^e  must  be  sufficient ;  his  vessel  must 

be  seaworthy ;  for  that  is  a  sufficiency  which 
applies  to  charter-parties  as  well  as  policies. 
There  is  no  doubt,  that»  had  the  vessel  sailed  ori- 
ginally in  the  state  in  which  she  waa  afterwards 
when  she  left  Tarbert  Roads,  she  would  have 
been  unseaworthy,  and  the  contract  would  have 
been  void ;  but  she  was  seaworthy  at  sailing  ^ 
and  therefore  the  question  turns  on  what  the 
master  was  bound  to  do  in  the  circumstances 
which  afterwards  occurred.     The  vessel  be- 
comes insufficient,  and  though  this  may  have 
been  by  the  act  of  God,  still  there  are  duties 
incumbent  on  the  master.    He  is  bound  to  do 
every  thing  which  may  enable  the  vessel  to  go 
on  in  safety.    You  are  to  draw  the  conclusion 
from  the  facts  proved,  whether  he  did  use  the 
means  in  his  power  ?   You  have  heard  it  proved 
that  anchors  are  not  manufactured  at  Limarick ; 
but  that  at  the  time  they  might  have  been  got 
there.  Now,  is  there  any  evidence  of  the  master 
having  made  inquiries  on  the  subject  ?     If  he 
had  inquired,  and  been  informed  that  he  could 
not  get  them  at  Limerick,  then  he  did  his  duty. 
It  is  said,  that,  if  he  had  gone  to  Limerick,  it 
would  have  been  a  deviation  from  the  voyage ; 
and  I  am  not  prepared  to  say  there  was  such  a 
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necessity  as  would  have  justified  his  going  there ; 
but  he  remained  six  days  in  the  Shannon ;  and 
there  is  no  evidence  of  his  taking  any  step  to 
repair  the  injury ;  and  the  question  is,  whether 
the  innocent  a£Preighter  or  the  owner  is  to  suf- 
fer? 

The  questions  are»  whether  the  anchors  were 
insufficient  in  Tarbert  Roads  ?  Whether  the 
master  did  any  thing  to  repair  them?  and 
whether  the  vessel  was  lost  from  the  insuffi- 
ciency of  the  means  of  holding  her  fast  ? 


Mac  KAY 

V. 

MacLeods. 


Verdict — ^For  the  pursuer,  L.  953,  Os.  6d. 

Moncreifff  D»  F.,  J^ey,  and  Ivory,  for  the  pursuer. 
Cocklmrn,  Cuninghame,  and  Jameson,  for  the  defender. 
(Agents,  Campbell  and  MacdowaU,  and  WWktm  Smith,) 


The  Court  granted  a  rule  to  show  cause  why  ^^7. 

the  verdict  should  not  be  set  aside.  ^^^.^y.^^ 

Jeffrey  showed  for  cause,  that  the  master   ^ythTJi^' 
was  negligent  in  not  going  to  Limerick  j  that   Jlft^^r"' 
the  loss  was  caused  by  the  drifting  of  the  vessel.   ^^^^^"^  ^^'" 

Cockbum. — This  is  in  oppoi^tion  to  two 
cases  decided  at  Lloyds  on  a  reference.  There 
is  no  question  of  seaworthiness  but  negligence, 
and  this  is  not  to  be  tried  by  what  we  know 
now,  but  by  the  situation  of  the  master  at  the 
time.    The  anchor,  though  broken,  was  ser- 
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Mackay       viceable,   and  there  would  have  been  more 
MACLEODS,     danger  in  returning  than  in  sailing,  as  the  voy- 
age was  short. 

Lord  Chibf  Commissioner. — When  the 
rule  was  granted  in  this  case,  statements  were 
taade,  bearing  on  the  manner  in  which  I  put  it 
to  the  jury,  which  I  was  anxious  to  have  cleared 
up.  It  was  also  said  that  settlements  had  been 
made  at  Lloyds ;  but  as  that  was  with  dijOFerent 
parties,  evidence  could  not  have  been  admitted. 
I  do  not  consider  this  as  a  case  of  seaworthiness, 
as  that  is  a  technical  term  applicable  to  insur- 
ance ;  and  if  a  vessel  wants  an  anchor,  though 
she  perishes  by  lightning,  the  ship  not  being 
seaworthy,  the  contract  is  void  ab  initio.  But 
here  the  questions  were,  what  was  the  nature  of 
the  accident,  and  whether  the  vessel  was  lost  by 
the  accident  and  the  negligence  of  the  master  ? 
lliere  was  conflicting  evidence  as  to  the  ex- 
tent of  the  injury,  and  the  duty  of  the  mas- 
ter, which  was  sent  to  the  jury ;  and  they 
were  of  opinion,  that  the  diligence  was  not 
exercised,  which  the  freighters  were  entitled 
to  expect,  and  that  they  ought  not  to  sufier. 
The  jury  were  of  opinion,  that  the  master  ought 
to  have  exerted  himself  to  i*epair  the  damage. 
We  therefore  sustain  the  verdict,  as  it  is  accord- 
ing to  the  weight  of  the  evidence. 
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Lord   Cringjletib. — There   is   no    doubt 

here,  as  it  was  a  case  of  conflicting  evidence. 

The  negligence  was  the  only  point  laid  down 

to  the  jury,  and  that  is  assumed  in  statutes  as 

a  ground  of  subjecting  the  owners. 

The  new  trial  was  therefore  refused. 

« 

Ivory  moves,  That  interest  from  a  certain 
date  should  be  added  to  the  sum  found  by  the 
jury,  or  that  the  case  should  be  remitted  to  the 
Court  of  Session  for  that  purpose. 


Mack  A  V 


V. 


Macleoims. 


:   182& 
Feb.  1. 

The  Court  can- 
not add  interest 
to  the  sum  found 
by  the  verdict. 


Lord  Chief  Commissioner. — This  'ought 
to  have  been  claimed  from  the  jury,  as  our  add- 
ing it  now  would  be  the  Court  finding  a  verdict. 
If  this  claim  had  been  brought  under  the  view  of 
the  Court  and  jury  in  the  issue,  it  might  have 
been  included  in  the  verdict ;  but  we  cannot 
now  give  it,  as  a  verdict  was  taken  for  a  specific 
sum.  This  Court  has  not  original  jurisdiction ; 
and  our  duty  is  now  to  enter  up  judgment  on 
the  verdict,  and  for  expences,  in  terms  of  the 
statute;  and  we  have  no  legal  or  equitable  power 
by  which  to  do  what  is  now  asked. 

The  next  question  is,  whether  we  can  return 
this  to  the  Court  of  Session,  that  they  may  deal 
with  it  according  to  their  legal  and  equitable 
powers  ?  I  shall  be  happy  to  find  that  we  have 


VOL.  IV. 


u 
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Graham      guoh  a  power ;  but  the  dOth  section  of  the  act 
Westbnba.    confirms^  instead  of  removing  my  difficulty. 

59  Geo.  Ill,  c 

36,  §  20.  Lord  Cringletib. — You  have  limited  your- 

self to  a  specific  sum,  and  I  am  satii^ed  we  can- 
not alter  the  sum  in  the  verdict. 


182?^. 
Feb.  8. 


On  a  subsequent  day,  judgmi 
against  the  application* 


PRESENT, 
LORDS   CHIEF    COMMISSIONER  AND  CRINGLETIE. 


1827  Graham  v.  Westenra. 

July  16. 

rs^mr*^"**   An  action  of  damages  for  having  conveyed 
having  conveyed   ^wav  in  liferent  the  superiority  of  the  pursuer's 

away  in  liferent  '^  ^  . 

the  superiority      lauds,  which  had  previously  been  conveyed  to 

of  the  pursuer's  jr  .1.        •      r 

lands.  the  pursuer  s  grandfather  in  tee. 

Defence. — The  second  conveyance  was  made 
bona  fide f  and  partly  by  the  fault  of  the  pursuer. 
The  defender  will  pay  the  sum  received  for  it, 
upon  the  pursuer  paying  with  interest  the  bill 
which  his  grandfather  granted  for  the  price. 

issue. 
*'  It  being  admitted  that  the  late  Douglas 

3 
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«  Dake  of  Hmniliton  and  fii»ndoD,  by  a  dispo-      Oraham 
^^  aitioD  dated  the  ^3d  day  of  July  1790^  con-    Westenka. 
*^  veyedy  with  absolute  warrandicey^  to  the  late 
'^  Patrick  Graham  ctf  Limekilns,  the  superiority 
of  the  forty-shiUing  lands  of  Cap^Uie,  of  old 
extents  as  described  in  the  said  disposition. 

It  being  also  admitted  that  Alexander 
Grahamf  one  of  the  original  pursuers,  was 
*^  son,  and  that  the  surviving  pursuer  is  grand- 
^'  son  and  heir  of  line  of  the  said  Patrick  Gnit 
^<  ham,,  and  that  the  defender  is  the  universal 
representative  of  the  said  Douglas  Duke  of 
**  Hamilton  in  his  unentailed,  property. 

It  being  also  admitted  that  the  defender 
did,  on  the  6th  day  of  August  1816,  convey 
the  siq^eriority  of  the  said  lands  of  CapelHe 
*<  in  liferent  to  James  Allan  Maconochie,  Esq. 
*^  advocate^  who  was  infeft  in  the  same,  and 
«  remained  infeft  until  the  Idth  day  of  June 
^*  18S6,  when  the  dispositifm  in  his  favour  was 
"  reduced  and  set  aside. 

**  Whether  the  superiority  (^  the  said  lands 
*'  was  illegaUy  conveye4  as  aforesaid  by  the  dCn 
**  fender,  to  the  said  James  Allan  Maconochie, 
*^  to  the  loss,  injury,  i|nd  damage  of  the  said 
"  pursuer  ?•* 

Cuningkame  opened  the  case,  and  stated 


u 

it 
« 
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Graham 

Westen&a. 


the  facts,  and  claimed — the  differenc^.between 
the  value  of  the  vote  in  1819s  and  at  the  pre- 
sent time, — the  interest  of  that  price  from  1816, 
when  the  disposition  was  found, — and  the  va- 
lue of  the  privilege  of  voting  at  the  elections 
since  1816. 


In  a  question  as 
to  the  value  of  a 
freehold  qualifi- 
cation,  compe* 
tent  to  prove  the 
general  price  in 
the  county,  but 
not  a  particular 
instance. 


An  objection  was  taken  to  a  witness  stating* 
the  price  which  had  been  paid  for  votes  at  a 
particular  period. 

Lord  Chief  Commissioner. — This  evi- 
dence is  not  good  as  to  one  transaction,  but  it 
is  good  as  to  the  general  price. 


Cockbum  opened  for  the  defender,  and  stat- 
ed. That  the  jury  ought  to  lean  on  the  Courts  as 
the  difference  was  not  as  to  fact,  but  principle : 
That  the  pursuer  was  the  cause  of  that  of  which 
he  now  complains:  That  the  conveyance  in 
1790  was  for  a  temporary  purpose,  and  though 
the  pursuer  has  got  the  vx>te,  he  has  not  paid 
the  price :  That  the  pursuer  misled  the  de- 
fender, and  ought  to  pay  the  expence  which  he 
has  caused.  The  power  of  voting  is  not  a  sub- 
ject of  pecuniary  compensation,  and  we  are 
ready  to  pay  all  we  got  for  the  liferent. 


Lord  Chie^  Commissioner. — This  is  a  very ' 
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extraordinary  case,  which  arises  out  of  a  trans-  Geaham 
action  in  179O9  by  which  the  Duke  of  Hamilton  Wests  v&a. 
conveyed  this  vote  to  Mr  Graham,  the  grand- 
father, and  upon  which  no  question  is  raised, 
till  long  after  the  death  of  both  these  parties. 
Damages  are  claimed,  because  the  defender 
conveyed  away  the  liferent  of  this  vote ;  but  it 
is  difficult  to  state  the  principle  upon  which  the 
damage  is  to  be  calculated ;  and  it  is  better  fit- 
ted for  settlement  out  of  Court. 

A  superiority  is  a  thing  of  no  tangible  value ; 
it  is  merely  a  privilege  of  voting  for  a  member 
of  Parliament ;  and  the  ideal  value  of  this  privi- 
lege varies  according  to  the  state  of  the  parties 
in  a  county.     A  most  respectable  witness  told 
you  that  he  bought  a  vote  for  L.IOOO,  with  an 
obligation  on  the  seller  to  get  a  renunciation  of 
a  liferent  on  it ;  but  this  ideal  value  is  of  so 
slippery  a  nature,  that  I  cannot  tell  you  that 
this  is  the  sum  to  be  given.     Indeed,  this  case 
contains  features  showing  the  ideal  nature  of 
this  property,  for  from  179O  till  1819  no  step 
is  taken  to  vindicate  the  right  to  this  vote*    No 
money  was  paid  in  1790 ;  and  it  is  important 
to  consider  whether  the  second  conveyance  was 
made  through  the  fault  of  those  acting  for  the 
Duke  of  Hamilton,  or  through  the  fault  of  Mr 
Graham  not  keeping  his  titles  where  they  could 
be  found  ? 
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The  first  time  the  pui^uer  coidd  have  used 
this  vote  was  in  18^6,  and  I  cannot  tell  you 
iVhat  sum  ought  to  be  paid  fbr  being  deprived 
of  this  privilege.  I  cannot  say 'that  no  da- 
magershould  be  given ;  but^  codsidering  the  for- 
getfolness  of  both  parties,  it  is  not  so  clear  a 
taSe  that  I  can  direct  you  wfailt  verdict  to  find, 
and  therefore  I  leave  it  to  your  good  sense ; 
but  if  I  were  in  your  situation,  I  cannot  say  I 
would  give  the  suin  clainiedi  or -that  stated  by 
the  witness ;  but  if  any  damages  are  given  I 
think  the  suih  named  by  the  defender  much  the 
most  judicious- 


Verdict— *For  the  pursuer^  damages  L.58S* 

Moncreif,  D,  F.^  and  Cuninghante,  fbr  tke  Pwsuer. 

Forsyth  and  Cockburn,  for  the  Defenders. 
(Agente, 


•■■•i 


PRESENT, 


LORDS  CHIEF  COMMISSIONER  AND  C&INOLETIE. 
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July  16. 


Finding  that  a 
person  was  in 
liege  poiutie  at 
the  date  of  a 
deed. 


Hogg  t?.  Nimmo. 

This  was  an  action  of  declarator  brought  by 
the  trustees  named  in  a  deed,  to  have  it  found 
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iJiat  the  deed,  and  a  codicil  attached  to  it,  were        Hoog 
executed  in  liege  paustie^  and  that  the  defender, 
the  heir-at-law,  should  be  liable  in  damages  for 
obstructing  the  pursuers  in  the  management  of 
the  tru8ti» 

Defence. — The  action  was  unnecessary,  but 
the  pursuers  having  brought  it,  must  prove  their 
case.  The  defender  was  ready  to  approve  of 
the  deeds,  on  getting  satisfactory  infoimation  as 
to  the  state  of  health  of  her  brother,  the  truster. 

ISSUE. 

**  It  being  i^itted  that  the  late  Hugh 
'<  Nimmo,  baker  in  Edinburgh,  died  on  the 
"  6th  day  of  August  1825. 

'^  Whether  a  deed  and  codicil,  bearing  to  be 
**  executed  by  the  said  Hugh  Nimmo  on  the 
*'  17th  day  of  June,  and  14th  day  of  July 
**  1825  respectively,  an  extract  of  which  deed 
<*  and  codicil  is  produced  in  process,  were  not, 
•'*  or  either  of  them  was  not^  executed  on  death- 
"bed?" 

Cockbum  opened  ,the  case  for  the  pursuer, 
md  explained  the  nature  of  the  law  of  death- 
bed. That,  as  the  person  had  not  lived  sixty 
days  after  executing  the.deed3,  the  question 
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would  turn  on  his  going  to  kirk  and  markett 
which  he  had  no  doubt  of  proving ;  and  the  heir 
might  get  out  of  this,  by  j)roving  support  if  she 
could.  It  was  for  the  Court  to  say  on  whom 
the  omis  of  proving  support  rested ;  and  if  the 
direction  is  against  us,  we  will  argue  it  on  a 

stair,  B.  iii.  t.        bill  of  eXCOptioUS. 

4.  g  28,  and  B.  '^ 

!▼.  1 20,  §  4&         There  was  another  point  for  the  Court  on 

the  codicil}  as  we  may  not  be  able  to  prove  him 
at  kirk  and  market  after  it ;  but  it  does  not  af- 
fect heritage ;  and  there  is  a  power  reserved  in 
the  deed  to  alter  it  on  deathbed.  The  titles  to 
the  subjects  were  taken  to  the  truster  and  his 
wife,  which  excludes  the  heir  ;  and  a  special  ver- 
dict is  probably  the  best  way  of  disposing  of 
this  part  of  the  ease. 

When  the  widow  of  the  truster  was  called  as 
a  witness, 

Jeffrei/  objects,-— She  is  a  party,  and  has  a 
beneficial  interest. 

Cockbum, — She  is  not  a  pursuer,  and  has  an 
interest  to  reduce  the  deed ;  but  as  they  insist 
in  the  objection,  we  do  not  call  her. 

Moncreiffj  D.  F.  opened  for  the  defenders, 
and  said.  This  is  a  most  extraordinary  case, 
and  is  the  first  in  this  form  in  the  recollection 
of  any  one  in  Court.     There  are  many  reduc- 
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tions  on  the  ground  of  deathbed,  but  here  the 
parties  have  changed  sides,  and  the  pursuers 
are  bound  to  make  out  all  that  law  requires  to 
make  this  a  valid  deed.  The  presumption  is  in 
favour  of  a  regular  deed,  but  the  pursuers  have 
so  little  confidence  in  this,  that  they  will  not 
act  upon  it,  but  come  to  have  it  found  by  the 
Court.  Death  of  the  disease  of  which  the  maker 
of  the  deed  was  ill,  being  proved  or  admit- 
ted, the  party  must  make  out  the  exception 
in  every  point ;  and  here  the  date  of  the  deed 
is  not  proved. 

Lord  Chief  Commissioner. — Is  it  not  a 
probative  deed  ? 

Moncreiff,  D.  F.— In  this  peculiar  case  they  stair.  62a 
were  bound  to  prove  the  date.  They  have 
only  proved  his  being  at  kirk  and  market,  but 
have  not  proved  his  going  to  and  returning 
from  them,  which  are  the  material  points  ;  and  E»k.  68a 
unless  they  prove  him  not  supported,  they  fail 
in  their  case. 

LoRB  Chief  Commissioner. — It  being 
agreed  that  there  shall  be  a  special  verdict,  or 
special  case,  which  is  more  convenient  as  to 
the  codicil,  we  are  relieved  from  the  consider- 
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ation  of  that  |iart  of  the  cause  nt  present,  and, 
therefore,  have  only  to  apply  the  evidence  to 
the  deied.  If,  on  consideration,  you  are  of 
opinion  that  the  deed  is  valid,  then  the  ques- 
tion as  to  thp  codicil  will  remain  for  the  other 
Court  $  but  if  you  are  of  opinion  that  the  deed 
was  executed  on  deathbed,  then  the  codicil 
also  fails*  You  must  jcohi^der  particularly  the 
issue,  without  any  prejudice  for  the  one  side  or 
the  other :  and  you  have  nothing  to  do  with 
whether  the  law  of  deathbed  is  b^eficial  or 
not.  I  believe  it  beneficial ;  but  it  is  si^fficijent 
that  it  is  the  law,  and  has  been  so  for  centuries, 
and  the  law  must  take  its  course. 

This  case  is  not  concluded  here,  but  in  the 
Court  of  Session  ;  but,  as  it  comes  to  trial  on  a 
general  issue,  any  of  the  special  facts  applicable 
to. deathbed  may  be  proved.  We  must  diere- 
fore  consider  what  is  deathb^-  This. term  in 
law  has  not  the  s^me  meaning  as  in  ordinary 
life,  .but  means  that  the  person  is  ill  of  the  dis- 
ease of  which  he  afterwards  dies,  Bfid  that  he 
dies  within  sixty  days  without  having  gone  4» 
kirk  and  market  unsupported.  In  this  case 
the  death  being  admitted,  the  question  is  re- 
duced to  going  to  kirk  or  market  unsupporti^d. 
If  heroes  to  either  it  is  sufficient^  and  it  will 
simplify  the  case  to  consider  the  church  and 
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market  separately,  and  the  support  as  applicable        Hogg 

to  both.     The  evidence  of  this  person  going 

to  the  stamp-office  is  no  evidence  of  going  to 

market,  though  it.  is  more  difficult  to  si^  that 

his  going  to  a  shop  is  not,  still  it  would  be  a 

pity  to  involve  this  case  with  any  question  of 

this  nature.     You  will  therefore  consider  the 

evidence  as  to  the  office  and  shop  more  asproof  of 

his  .general  strength,  and  how  far  they  corrobo* 

Tite  the  presumption  of  his  being  supported  or 

not  when  he  went  to  church.     The  evidence 

as  to  the  dates  in  this  case  is  not .  by  a  witness 

swearing  to  the  dates,  but  by  proving  facts  and 

eurdunstaQces,  which  is  even,  more  satis&ctory 

than  the  other. 

I  wish  to  limit  your  attention  to  the  going  to 
church  ;  for  if  you  agree  with  me  in  thinking 
that  it  is  established  that  he  went  to  church 
subsequent  to  the  execution  of  the  deed,  then 
the  deed  is  valid,  unless  he  was  supported. 
On  this  there  is  a  question  raised  on  whom  the 
burden  of  proof  lies.  In  the  ordinary  case 
the  heir  proves  the  illness  and  death  within  the 
sixty  days,  and  the  other  party  proves  the 
going  to  church  unsupported.  I  do  not  in 
this  case,  wish  to  say  any  thing,  that  might  seem 
to  take  it  out  of  your  hands,  I  rather  wish  you 
to.  J  attend  4^  the.  &i(^  which  .places  itrin  such 
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a  situation  that  the  law  is  of  little  importance. 
This  was  not  a  disease  in  the  limbs  of  this  person, 
but  in  his  breathing ;  and  there  is  evidence  of 
his  habit  of  walking  alone  ;  and  when  he  went 
to  church  there  is  the  evidence  of  the  coach- 
man, that  after  he  left  the  coach  he  walked  in 
the  usual  way. 

The  evidence  of  his  being  at  market  is  not 
so  clear,  as  none  of  the  witnesses  fixed  a  parti- 
cular day ;  and  though  there  are  cases  going 
nearly  as  far  as  would  hold  going  to  a  shop  suf- 
ficient, still  I  do  not  wish  to  embarrass  the  case 
with  this. 

On  the  evidence,  therefore,  you  will  find  for 
the  pursuer  or  defenders. 

Verdict — For  the  pursuers  as  to  the  deed. 

Cockburn,  Skene,  and  Marshall,  for  the  Pursuer. 
Moncreiff,  JD.  F.,  Jeffrey ^  and  More,  for  the  Defender. 
(Agents,  Z>.  &  A.  Thornton^  w.  8.  and  Alexander  Gijbrdj  s.  8.  c.) 


PRESENT, 
LORDS  CHIEF  COMMISSIONER,  CRINOLETIE,  AND  MACKENZIE. 


1827. 
July  17. 


Smiles  v.  Kerr  and  Trotter. 
1  HIS  was  an  action  of  declarator  to  have  the 
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right  to  the  water  of  a  small  stream  ascertained^        Smiles 
and  to  have  it  restored  to  what  was  alleged  to      Kerr,  &c. 
be  the  old  course. 

Defence. — The  stream  has  for  more  than 
forty  years  flowed  to  the  defender's  mill. 

ISSUE. 

*^  It  being  admitted  that  the  pursuer,  Ro- 
"  bert  Kerr,  is  treasurer  to  the  governors  of 
*'  James  Gillespie's  Hospital  in  Edinburgh ; 
*<  and  that  the  governors  of  the  said  hospital 
'*  are  proprietors  of  certain  lands  in  the  parish 
"  of  Colinton,  in  the  county  of  Edinburgh  ; 
"  and  that  the  pursuer,  Alexander  Trotter,  is 
<<  also  proprietor  of  certain  lands  in  the  said 
parish. 

^*  It  being  also  admitted  that  a  stream  of 

water,  which  rises  at  the  JBungwell,  situate 

"  on  the  property  of  Woodhall,  in  the  said 

county,  runs  in  an  easterly  direction,  till  it 

crosses   the   lane   leading  from   the  village 

^<  of  Colinton  to  Bonally,   both  in  the  said 

^^  county,  then  along  the  east  side  of  the  said 

<*  lane,  till  it  reaches  a  field  belonging  to  the 

**  said  hospital,  which  field  is  bounded  on  the 

<*  west  by  the  lane,  and  on  the  north  by  a  field 

"  called  the  Bumshot-park,  also  the  property 

'<  of  the  said  hospital. 
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Smiles  u  Whetlier,  sfter  entering  the  fields  betukd^ 

Klrr^  &c.  "  ed  as  aforesaid,  the  said  stream,  or  a  pait 
"^  "  thereof,  has,  for  forty  years  preceding :  the' 
*^  1st  day  of  June  18^4,  or  for  time  immemo- 
^^  rial,  mn  to  the  eastward  until  it  entered  the 
^^  lands  of  Dreghom,  the  property  of  the  pnr*' 
'*  suer,  Alexander  Trotter ;  and  whether  the 
'*  defender,  or  his  predecessors,  have  diverted 
'<  the  course  of  the  said  stream,  or  a  part  there- 
'*  of,  and  have  eaused  the  same  to  run  in.  a 
<*  northerly^direction,  and  not  to  enter  theJaads 
"  of  Dreghom,  to  the  loss,  injury,  and  damage 
"  of  the  pursuera  ?" 

Cockbum  opened  the  case  for  the  pursuer, 
and  said.  The  wholes  or  at  least  a  large  pro* 
portion  of  the  stream,  flowed  through  the  lands 
of  the  pursuers,  till  the  defender  deepened  the 
course  towardsfbis  mill,  whidi  now  carris^voff 
the-  whde. 

After  several  witnesses  had  been  examined^ 
his  Lordship  suggested,  that  there  probably 
was  water  enough  for  both  parties,  and  that, 
unless  the  defender  claimed  the  whole,  it  was 
probably  unnecessary  to  go  &rther.  j  but  if  he 
claims  the  whole,  of  course  it  is  not  for  the 
Court  to  stop  the  pursuer.     Mr  Jefirey  said, 
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though  they  liad  called  evidence  to  preve  po-        Smiles 
session  of  the  whole  by  the  pursuers,  yet  they      Kkrr,  &c. 
were  willing  to  take  a  half.  On  the  other  side, 
however,  this  was  not  i^reed  to. 

On  the  cross-examtnation  of  the  eleventh 
witness  called  for  the  pnrsuers,  he  stated,  that 
part  of  the  water  had  been  given  off  to  Sir 
Willianr  Forbes  in  a  pipe. 

Jeffirey,  for  the  pursuers.— There  is  nothing 
of  this  in  any  of  their  pleadings.  -  They  seem 
to  intend  to  raise  a  new  plea  ag^nst  us,  that 
water  was  given  off,  and  that  we  acquiesced. 
The  only  plea  in  law  is  prescription  ;  and  are 
they  under  this  entitled  to  prove  that  I  was 
deprived  .of  the  water  by  other  causes  ? 

Moncreiffy  D.  jF.-^Tbis  is  a  groundless  and 
absurd  objection.  I  expect  to  demonstrate 
that  the  pursuers  have  lost  the  water  by  oth^t* 
causes  than  any  operation  by  the  defender,  and 
the  cause  mentioned  by  the  witness  is  one  of 
them.  Their  supply  was  from  the  waste-pipe. 

Lord  Chief  Commissioner. — The  question 
here  is,,  who  shall  have  the  water  flowing  at  a 
particular  point  at  the  date  of  the  action  ?  and 
that  point  is  below  where  the  pipe  is  taken  off. 
The  fact  undoubtedly  was  stated  by  the  wit- 
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Sbiiles  Hess,  but  it  appears  to  me  not  to  be  in  the 
Kerb,  &c.  cause.  It  is  said  this  is  got  on  cross-exam ina* 
tion  ;  but  it  is  an  upiversal  rule,  that  though 
you  may  on  cross-examination  put  leading 
questions,  and  try  the  truth  of  the  witness,  you 
cannot  get  in  evidence  that  which  is  illegal. 

This  is  a  question  as  to  the  state  of  the  water 
flowing  from  a  well  at  the  date  of  the  action  ; 
and  is  it  possible  to  draw  into  this  case  any 
thing  which  diminished  i;hat  flow  long  before  ? 
What  is  the  stream  mentioned  in  the  issue,  and 
which  the  defender  is  accused  of  diverting  ?  Is 
it  a  stream  that  existed  long  before,  or  is  it  the 
stream  at  the  time  the  action  was  brought  ? 
Were  we  to  allow  this,  it  would  be  trying  a 
question  as  to  a  different  stream  from  that  which 
existed  at  the  date  of  the  action.  The  ques- 
tion is  not  competent  on  cross-examination,  the 
facj;  not  being  within  the  action. 

Moncreiffi — To  raise  the  question,  we  are 
entitled  to  ask,  whether  any  other  supply  of 
water  flowed  into  the  stream  ? 

Lord  Chief  Commissioner. — If  this  ques- 
tion had  been  put  in  the  ordinary  course  of  ex- 
amination, I  do  not  know  that  I  would  have 
objected,  but,  in  the  circumstances  in  which  it 
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is  put,  the  question  is  incompetent  But  if  a 
bill  of  exceptions  is  taken  on  the  ground  of  our 
rejecting  the  question  as  now  put,  the  case  will 
not  be  fairly  before  the  Court  to  which  it  is 
taken. 

(After  some  delay  the  parties  adopted  the 
suggestion  given  by  the  Court,  and  the  case 
was  settled  by  a  private  arrangement.) 

Jeffrey  and  Cockbum,  for  the  Pursuers. 

Moncreiff,  D,  F.,  Sandford,  and  for  the  Defenders, 

(Agents,  Kenny  ^  Hunter,  w.  s.  and  John  B,  Watt  ) 


Hart  v.  Taylor.  1827. 

July  19. 

This  was  an  action  to  have  it  found  that  the   Finding  for  the 
manufacture  of  black  ash  by  the  pursuer  was  a   ti^ro/nuSanS*** 
nuisance,  and  as  such  ought  to  be  stopped. 

DEFENCE.-»The  manufacture  is  not  a  nui- 
sance, not  being  prejudicial  either  to  health  or 
vegetation.  The  pursuer  is  barred  from  chal- 
lenging it  by  acquiescence. 

VOL.  IV.  X 


t^ 


«( 


808  CASIfiS  TRIED  IN  July  19, 

ISSUES. 

**  It  being  admitted,  that  the  pursuer  is  pro- 
^*  prietor,  and  has  been  proprietor  since  18U79 
**  of  a.house>  garden^  and  field,  situate  new  the 
**  west  end  of  the  viUage  of  Blackness,  in  the 
'*  county  of  Linlithgow,— -and  that  the  defender 
**  is  proprietor,  and  has  been  proprietor  since 
"  181S,  of  a  piece  of  ground  to  the.  westward 
**  and  southward^  and  immediately  adjc^ning  to 
the  property  of  the  pursuer. 

It  being  also  admitted^  that,  upon  the  pro- 
**  perty  of  the  defender,  there  are  certain  build- 
<^  ings  in  which  black  ash,  mineral  alkali,  and 
'*  other  substances,  were,  and  are  manufac- 
"  tured : 

"  Whether,  during  the  years  1818,  1814, 
<<  and  1815,  and  subsequent  thereto,  there 
**  arose,  and  continued  to  arise  from  the  said 
*<  manufacture,  great  quantities  of  smoke,  and 
^*  certain  noisome,  offensive,  noxious,  or  un- 
wholesome vapours,  or  stenches,  which  were 
diffused  or  spread  over  the  property  of  the 
**  pursuer,  to  the  nuisance  of  the  said  pursuer, 
"  whereby  the  said  property  was  deteriorated, 
*'  and  the  pursuer  incommoded  and  annoyed  in 
<<  the  enjoyment  thereof,  to  the  loss,  injury, 
<<  and  damage  of  the  pursuer  ?     Or, 

*^  Whether  the  pursuer  acquiesced  in  the 
<'  erection  of  the  said  buildings,  and  the  carry- 


€€ 

€€ 


1827. 


THE  JURY  COURT. 


'^  ing  on^of  the  said  manu&cture  by  the  de- 
"  fender  ? 

# 
Maconochie  opened  for  the  pursuer,  and 
said,  He  would  prove  this  manufacture  injurious 
to  the  health  both  of  aninials  and  vegetables, 
and  that  it  was  in  a  situi^ion  tQ  be  a  nuisance  to 
the  pursuer's  house. 


S0» 


Hart 

V. 

Taylob. 


When  a  witness  was  called 'on  to  pfroduce  in  a  question  of 
branches  of  trtes  and  shrubs  cut  from  the  pur-  nesTnot^u^wtd 
suer's  garden, 

Jeffrey. — It  is  contemptible  to  attempt  to 
produce  an  undue  impression  by  producing 
branches  cut  a  week  ago. 

Moncreiff. — It  would  be  important  if  I  had 
a  branch  cut  at  any  time,  that  showed  the  eflfeet 
of  this  manufactut^. 


nuisance  a  wiU 
ness  not  aU 
to  produce 
branches  cut 
from  shrubs  in 
the  neighbour- 
hood. 


Lord  Chief  Commissioner. — It  appears  to 
me  very  doubtful^  the  production  of  a  thing 
.which  has  an  uncertain  appearance.  The  ob- 
ject is  to  get  a  description  of  the  effects  pro- 
duced, and  you  may  have  the  fullest  description 
without  these  being  produced.  If  you  are  to 
have  it,  you  must  go  into  great  detail  as  to  the 
day  they  were  taken;  the  distance  from  the  de- 
fender's works,  and  other  circumstances.    Tliif 
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Hart       ]g  of  gQ  doubtfiil  a  nature,  that  it  appears  to  me 
Taylob.      that  justice  will  be  better  attained  by  descrip- 
^"^^     tion ;  and  I  am  always  doubtful  of  admitting  any 
thing  that  may  give  a  false  colour. 

looompetent  to  It  being  Stated  as  an  objection  to  another 
■on  employed  by  witness,  that  he  had  been  employed  by  the  pur- 
qiUr^IlL  oth^   suer  to  inquire  after  other  witnesses,  the  Dean 

of  Faculty  said  it  was  not  his  intention  to  ex-^ 
amine  him  in  the  cause,  but  as  to  some  speci- 
mens of  the  manufacture  which  he  had  taken, 
and  which  the  agent  might  have  taken. 

Jeffrey. — He  was  not  a  necessary  witness ; 
and  it  is  only  on  that  ground  that  agents  are 
admitted  to  prove  the  execution  of  deeds.  Car- 
michael  t'.  Tait  and  Fraser,  7th  December 
1822. 

Moncreiff\  D.  F. — The  fact  is,  the  speci- 
mens were  taken  by  desire  of  the  defender's 
agent,  and  were  got  from  the  defender.  The 
objection  to  Mr  Gibson-Craig  in  the  case  quot- 
ed was  interest  as  agent. 

Lord  Chief  Commissioner. — Neither  the 
defender  nor  his  agent  knew  this  to  be  the 
agent  of  the  pursuer ;  and  as  we  do  not  sit  here 
to  make,  but  to  dispense  law,  we  must  reject 
the  witness. 
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I^ords  Ciingletie  and  Mackenzie  expressed  a       Haxt 
concurrence  in  this  opinion,  and  on  it  being  sug-      Taylor. 
gested  by  the  Dean,  that  in  one  case  a  pardon      ^— ^-^-^ 
to  a  criminal  was  granted  on  the  ground  that 
his  agent  had.  been  rejected.  Lord  Mackenzie 
observed,  that  it  might  be  a  good  ground  for  a 
pardon,  that,  by  the  mistake  of  an  agent,  the 
party  had  been  deprived  of  a  fact. 

A  witness  was  examined  in  presence  of  two 
medical  gentlemen  as  to  the  process  carried  on 
in  the  manufactory,  that  they  might  describe 
the  nature  and  properties  of  the  gases  which 
would  be  produced  in  the  course  of  the  manu- 
facture. 

It  was  proposed  at  one  time  to  let  the  pur-   in  a  question  of 

•      i'  •11  3  •<  nuisance,  iooom* 

suers  house  as  a  villa;   and  a  witness  was   petenttoaskthe 
called  to  prove  that  two  persons  had  looked  at   Ib^^ot'^ntin^a 
it  with  the  view  of  taking  it ;  and  an  objection   ^^hi^u^^. 
was  sustained  to  the  question,  whether  they  as- 
signed any,  and  what  reason  for  not  taking  it? 
Jeffrey  opened  for  the  defender,  and  said, 
— ^That  this  was  a  case  of  vital  importance  to 
the  defender  and  the  manufactures  of  the  coun^* 
try :   That  this  was  the  weakest  case  he  had 
ever  seen.     A  manufacture  being  disagreeable 
does  not  render  it  a  nuisance ;  and  it  cannot  be 
removed,  unless  it  is  carried  on  from  malice,  or 
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Hart 
Taylor. 


Aytoa  V.  Doug- 
las, let  July 

1800,  Mor.  App. 
Ayton  V.  Mel- 
Tille,  19lh  May 

1801,  Mot.  App. 
Property. 


18  to  fm  intolerable  degree.  It  tntist  destroy  pro- 
perty»  and  injure  the  health,  or  be  to  such  a 
degree  as  to  render  life  intolerable.  In  this 
case,  the  facts  cleariy  prove  an  acquiescence  by 
the  pursuer,  which  would  have  been  good 
against  the  most  aggravated  nuisance.  In  a 
late  case,  the  Court  of  Session  held  it  sufficient 
if  the  party  saw  the  operations,  and  did  not  ob- 
ject. 

Moncreiffl  D.  P.  in  reply,  contended.  That 
the  case  of  the  pursuer  was  proved,  and  that  no 
defence  had  been  made  out.  The  pursuer  was 
a  minor  at  the  time  the  buildings  were  erected, 
and  his  tutor  was  a  brother  of  tihie  defender. 

The  question  is,  whether  this  was  a  nuisance 
at  the  date  of  the  action  in  1826  ?  It  is  not 
necessary  to  constitute  a  nuisance,  that  it  should 
render  life  intolerable.  It  is  sufficient  if  the 
production  of  the  work  is  of  a  kind  and  quality 
that  has  a  natural  tendency  to  injure  trees  and 
plants,  and  that  in  fact  it  does  injure  them. 
The  defender  did  not  make  a  fair  use  of  his 
property.  We  have  proved,  in  terms  of  the 
issue,  that  noxious  vapours  arose  to  the  damage 
of  the  pursuer. 

As  to  acquiescence,  it  is  a  plea  not  known  in 
our  law  till  lately,  and  is  giving  weight  to  acts 
by  the  wrong  doer  against  the  other  party,  in* 
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Stead  of  acts  by  the  other  party,  which  consti-  Habt 
tutes  homolc^ation.  The  case  referred  to  is  of 
atotally  different  nature  from  this  case,  in  which 
there  could  not  be  acquiescence,  as  the  defender 
was^tenant  of  the  pursuer's  house ;  and  he  could 
not  establish  a  servitude  against  n  property  of 
which  he  was  tenant. 

• 

Lord  Chief  Commissioneb. — In  this  case  1 
shall  not  go  into  a  detail  of  the  evidence,  ot 
any  discusnon  on  a  point  of  law.  When  I  hav6 
mentioned  the  points  to  which  your  attention 
should  be  directed,  I  am  persuaded  it  will  turn 
out  to  be  a  question  of  fact.  This  is  a  manu- 
fafctory  which  has  existed  for  ten  or  twelve  years 
in  its  present  form,  and  with  its  present  object. 
In  the  issue  there  are  two  questions  ;  and  if  X 
agreed  in  the  observations  now  made  as  to  ac- 
quiescence, I  would  withdraw  the  case  from 
you;  but  as  there  is  no  decision  which  would 
warrant  me  in  this,  I  send  the  case  to  you ;  but 
if  you  find  for  the  defender  on  the  ground  of 
acquiescence,  I  wish  you  would  do  so  in  express 
terms,  as  that  will  raise  the  question. 

In  a  question  of  nuisance,  the  first  point  is, 
whether  the  product  of  the  work  is  noxious  or 
unwholesome ;  but  though  it  may  not  be  abso- 
lutely noxious,  still  if  it  rehders  the  enjoyment 
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of  life  substantially  unoomfortable,  either  in  the 
pursuer's  house  or  grounds,  it  is  a  nuisance. 

The  pursuer  has  not  produced  any  evidence 
of  this  having  been  noxious  to  animal  life,  and 
its  effects  on  animals  rests  on  the  opinion  of 
the  medical  gentlemen ;  and,  on  the  other  side, 
you  have  persons  living  only  fifty  yards  farther 
off  than  the  pursuer  who  suffered  no  injury. 
The  evidence  was  limited  to  vegetables.     This 
still  leaves  the  question  of,  whether  it  renders 
life  substantially  uncomfortable  ?  and  if  so,  you 
will  find  for  the  pursuer,  but  if  not,  then  for 
the  defender.     Every  question  of  this  sort  is 
one  of  degree,  and  must  depend  on  the  evidence. 
It  is  not  every  trivial  inconvenience  ;  it  must  be 
substantial.     This  may  be  not  merely  by  the 
fumes  entering  the  rooms  of  the  house,  but  by 
their  injuring  the  fruit,  vegetables,  and  milk 
and  other  productions.  You  must  weigh  the  evi- 
dence of  the  different  witnesses,  and  consider 
the  circumstances  in  which  they  examined  the 
premises,  and  make  up  your  minds  whether  the 
injury  to  the  trees,  &c.  was  done  by  the  work, 
and  whether  it  was  to  such  a  degree  as  to  ren- 
der life  substantially  uncomfortable,  and  if  it 
was  not,  you  will  on  this  point  find  for  the  de- 
fender. 

The  next  point  is  the  smell ;  and  no  doubt 
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this  may  be  to  such  a  degree  as  to  make  out  the        Hart 
case }  but  on  this  also  there  is  contrariety  of      Tatlor. 
evidence.  "^ 

If,  on  the  first  issue,  you  find  for  the  defen- 
ders, it  is  unnecessary  to  say  any  thing  as  to 
the  second ;  but  as  I  cannot  know  your  opi- 
nion on  this,  I  shall  state  our  views  on  the  sub- 
ject ;  for  whether  it  is  a  question  of  fact,  or  a 
direction  in  law,  it  may  be  brought  under  con- 
sideration of  the  Court.  The  leaning  of  my 
mind  is,  that  this  is  a  case  for  acquiescence. 
There  is,  however,  a  material  difference  between 
this  and  the  case  which  has  been  mentioned ;— ^ 
it  was  a  case  where  there  were  two  proprietors ; 
here  there  is  a  proprietor  and  tenant. 

This  is  a  case  for  acquiescence,  not  homolo- 
gation ;  and  as  to  the  erection  of  the  buildings, 
the  pursuer  cannot  be  said  to  have  acquiesced 
in  that,  as  he  was  then  so  young ;  but  with  re- 
spect  to  carrying  on  the  work,  he  is  in  a  differ- 
ent situation.  I  shall  not  therefore  say  whether 
a  tutor  or  curator  may  acquiesce.  But  the  pur* 
suer  was  of  age  in  1818  ;  and  though  he  was  in 
England  and  abroad,  still  he  was  frequently  at 
his  house  when  it  was  occupied  by  the  defender, 
the  manager  of  the  work,  and  was  in  a  situation 
to  say  to  him  that  he  intended  to  stop  the  work. 
Acquiescence  does  not  require  any  specific  time. 
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but  it  is  to  be  drawn  from  the  facts  proved.  It 
came  out  in  evidence^  that,  witfaitt  two  mondis 
of  bringing  this  action,  and  before  he  made  any 
complaint  of  the  work,  he  employed  an  uphol- 
sterer to  put  up  delicate  furniture  in  his  home, 
which,  if  it  is  not  an  act  of  homologation,  goes 
far  to  prove  that  the  pursuer  did  not  consider 
this  a  nuisance. 


Verdict — For  the  defender. 


given. 


Dec  21, 1827.  .  Whcu  expcuces  were  given  to  the  defender, 
in  whkh*Srex-  JMaconockic  moved.  That  the  expence  caused 
ST^rw^y*^  to  the  pursuer  by  a  preliminary  defence  shotild 
drirnor     be  paid  by  the  defender. 

More  objected,  and  said,  That  the  title  pro** 
duced  by  the  pursuer  was  defective  i  but  the 
case  being  strong  on  the  merits,  this  objection 
was  not  insisted  6n.  It  never  was  discussed  ; 
that  could  only  be  don6  in  the  Court  of  Ses^on. 
Maconochie. — The  fact  is'  important,  that 
there  was  a  detailed  objection  to  the  title  which 
wks  not  abandoned  till  we  were  fully  prepared 
to  discuss  it,  and  we  are  entitled  to  the  expence 
of  making  searches  and  feeing  counsel. 


Lord   Cumv  Commissioner. — W^  could 
not  have  discussed  the  question.     When  there 
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are  dilatory  defences,  the  only  act  in  this  Court      Gall,  &c* 
is  to  ren.it  the  case  to  the  Court  of  Session.  w:;. 

Lord  Mackenzie. — The  party  had  no  right 
to  be  fully  prepared  to  discuss  the  qii^stion,  as 
we  could  not  decide  it.  But,  looking  to  the 
claim,  I  am  not  sure  if  a  party  is  entitled  to 
subject  his  opponent  in  the  expence  of  clearing 
up  his  title,  as  be  may  have  profited  by  the  in- 
vestigation i  but  this  is  not  the  ground  on  which 
my  opinion  is  founded. 

Mtmcreiffi  D,  F.,  and  Maconochie,  for  the  Pursuer. 

Jeffrey  and  More,  for  the  Defender. 

(Agents,  John  Tait  Jun,  w.  s.  and  George  M^CaUum^  w.  a,) 


PKESEKT, 
LORDS  CHIEF  COMMISSIOKER,  CRINOLETIE,  AND  MACKSKZIE. 


Gall,  &c.  v.  Watt. 

July  2'a 

An  action  of  reduction  of  a  bond  of  caution    Finding  that  a 

for  a  composition  offered  by  a  bankrupt,  on  the   ^^^^i  ^^^^ 

cnround  that  the  assent  of  a  creditor  had  not   °f  ?  g»?«»ty  ft>' 
o  ^  ^  ^  giving  his  con- 

been  fairly  obtained ;  and  an  action  by  that   currence  to  an 

-  ,  ,        "^  offer  of  compofii- 

creditor  for  payment  of  the  composition.  tion  by  his 

debtor. 

Defence  in  the  reduction.— -There  was  no 


cc 
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GAish,  6cc.      fraud,  but  the  securities  held  for  the  debt  were 
Watt.        Stated  in  the  claim  given  in  by  the  defender. 

ISSUES. 

*'  It  being  admitted,  that,  on  the  S7th  day 
of  September  1811,  Patrick  Wallace,  mer- 
chant in  Brechin,  was  rendered  bankrupt, 
**  and  his  whole  estate  and  effects  sequestrated 
<<  under  the  statute,  33  Geo.  III.  clip.  74,  and 
"  that  on  the  31st  of  October  1811,  the  de- 
^<  fender,  John  Watt,  claimed  to  be  ranked  on 
**  the  said  estate  as  a  creditor,  in  a  bill  for 
"  L.  1256,  15s.  8d.  Sterling,  dated  Dundee, 
211st  May  1811,  and  stated  that  he  held  in 
security,  for  part  payment  of  the  said  sums, 
''  inter  alia,  two  bills,  each  for  the  sum  of  L«50 
**  Sterling,  the  one  dated  8d  September  1811, 
and  accepted  by  George  Deuchar,  the  other 
dated  the  6th  September  1811,  and  accepted 
by  Robert  Law. 

"  It  being  also  admitted,  that,  on  the  11th 
day  of  September  1811,  and  prior  to  the  said 
sequestration,  the  said  two  bills  for  L.  50 
**  each  were  indorsed  by  the  said  Patrick  Wal- 
**  lace  to  the  said  John  Watt,  and  that  the  said 
**  bills  were  paid  to  the  said  John  Watt  subse- 
quently to  the  claim  given  in  by  the  said 
John  Watt  under  the  sequestration. 

It  being  also  admitted,  that  on,  or  prior 
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''  to  the  2Sd  day  of  February  1812,  the  said      6all»  && 
*^  John  Watt  and  the  other  creditors,  agreed        Watt. 
^'  to  accept  of  a  composition  of  10s.  per  pound 
**  on  their  debts,  and  that  on  the  7  th  day  of 
'<  March  1812,  the  said  Patrick  Wallace  ob- 
tained  his  discharge. 

**  Whether  the  said  John  Watt,  in  violation 
of  the  statute,  S3  Geo.  III.  cap.  74,  privately 
*^  accepted  of  a  gratuity,  for  giving  his  concur- 
rence to  the  foresaid  offer  of  composition  ?'* 


ti 
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Currie,  for  the  pursuer,  said.  This  case  is 
simple,  but  it  must  be  proved  by  circumstances 
which  may  render  it  tedious.  In  addition  to 
the  composition,  the  defender  stipulated  that  he 
was  to  get  full  payment  of  two  bills  of  L.  50 
each  as  a  bonus,  and  that  the  bankrupt  should 
pay  another  bill  amounting  to  L.  31. 

When  a  copy  of  a  letter  taken  by  the  defen-   a  copy  of » leu 
der  from  his  letter-book  was  tendered  in  evi-   party  from  hif 

«  letter-book  ad- 

dence,  mltted  m  evi. 

Moncreiff,  D.  F.,  for  the  defender.— They   ^r  "^^ 
ought  to  produce  the  original,  or,  if  it  is  lost, 
tbey  ought  to  produce  the  defender's  letter- 
book. 

Jeffrey. — The  letter  is  not  in  our  possession, 
and  this  is  an  excerpt  made  by  himself.     In  a 
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Gall,  &c.     question  of  fraady  am  I  not  entitled  to  prove 
Watt.        that  he  entered  such  a  letter  in  his  letter-book  ? 

Lord  Chief  Commissioner.-- There  is  very 
little  difficulty  here»  as  this  is  the  letter  of  the 
party  himself,  and  not  produced  to  affect  others. 
His  giving  this  is  stronger  than  if  the  book  had 
been  produced. 

Aet  sed.  To  the  production  of  another  document,  it 

A  d^int  was  objected,  that  it  had  not  been  lodged  eight 

SS^rSr^"  days  before  the  trial,  in  terms  of  the  act  of  se- 

^T'i^T  derunt. 

before  the  triaL 

Jeffrey. *^We  searched  in  vain  for  this  pa- 
per in  the  sequestration.  It  was  found  acci- 
dentally among  the  papers  of  an  agent,  who  has 
retired  from  business ;  and  notice  was  given  im- 
mediately to  the  agent  of  the  opposite  party. 
The  rule  in  the  act  can  only  apply  when  pa- 
pers are  in  the  place  where  they  may  reason- 
ably be  expected. 

Moncreiff. — This  is  the  main  document  on 
which  the  case  rests ;  and  the  lateness  at  which 
it  was  produced^  prevented  us  from  having 
other  documents  which  would  have  taken  off 
from  the  effect  of  it.  I  do  not  doubt  the  pow- 
er, but  the  discretian  of  the  Court,  if  they  al- 
low this  production. 
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Lord  Chief  Cqmmissioksb.-— The  clause      Gall,&c. 
ixk  the  act  of  sederunt  requires  that  the  facts 
should  be  proved  before  we  take  any  step. 

(The,  agent  haying  sworn  to  the  facts,  his 
Lordship  8aid,).Su|>po6e  this  had  not  been  found, 
must  not  the  case  have  been  tried  on  the  other 
evidence  ?.  Thk^issua  was. prepared  in  March ; 
much  attention  was  given  to  it^  and  the  party 
ought  to  have  sononer  made  the  search,  and  I 
think  it  would  ^Mounige  laxity  in  practice  were 
we  toadmit  it»      > 

.    •        .       .  .   .      '•    .     ' 

Lord  CaiNGL£TiE.-~I  think  this  of  more 
consequence  than  merely  its  effects  on  the  pre* 
sent  case.  There  are  many  papers  that  are 
nev^  returned  to  process ;  and  the  agent  ought 
to  have  looked  at  the  receipts ;  and  this  paper 
fMts  found  m  the.  natural  pbee^  where  it  might 
have  been  fimnd  years  befiore* 


.1 


.:;  Lord  MjACKbmzjba^^ — I  am  of  the  same  opi* 
mon*  I  cannot  hold  that  ^'  could  not ''  in  the 
Act  of  Sederunt^,  merely  means  that  the  papers 
imere  not  Ibund.  ,  ^ 

Moncriqff\  D.  F.  opened  for  the  defender, 
and  jaid.  The  defender  was  a  true  creditor  for 
L.  1260»  and  they  lay  hold  of  a  few  words  in 
one  of  his  letters,  in  which  he  mentioned  a 
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Gall,  &c  bonus,  and  refuse  to  pay  any  thing.  As  to  the 
Watt.  bill  for  L.  3 1 ,  they  must  bring  it  under  the  terms 
of  the  statute^  which  is  a  most  penal  one,  and 
must  prove  clearly,  which  they  have  not  done, 
that  it  was  a  gratuity  privately  accepted,  for 
giving  his  concurrence  to  the  offer  of  composi- 
tion. As  to  the  L.  50  bills  there  is  no  case, 
as  the  transaction  was  public. 

As  to  the  L.  31  bill,  the  bankrupt  was  liable 
for  the  sum,  as  he  recommended  the  debtor  in 
it  to  the  defender ;  but  where  is  the  evidence 
that  this  was  given  for  concurring  in  the  ofifer 
of  composition,  or  that  he  received  a  higher 
composition  ? 

Lord  Chief  Commissioner. — I  quite  agree 
in  the  observation,  that  this  is  an  action  of  a 
most  penal  nature,  and  that,  though  it  is  not  by 
the  public  prosecutor,  but  by  a  private  person, 
still  the  jury  must  look  as  narrowly  to  the  evi- 
dence as  if  it  were  a  prosecution  for  a  crime. 
It  is  an  unpleasant  case  for  either  a  judge  or 
jury,  as  there  are  many  minute  circumstances 
which  it  is  difficult  to  pick  up  in  the  course  of 
the  evidence. 

The  clause  in  the  act  is  very  material,  as  on 
it  the  whole  rests.  The  terms  of  it  are,  that, 
"  if  it  shall  be  proved  that  any  creditor  has  pri- 
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▼Btely  acoeptedi  of  a  gratufly  or  hi^lier  coria. 

jMsffioB^  for  grring'  &i»  concurrence  to  the 
*^  tneanureli  prbposed*  6n'  heh$if  of  the  bnAru^t 
^  orhisifnenteK  lie >flMl  fbifek  biB' dbVt^  and  be 
^  Kable  in^  testitudoir/'  fte.  Even'  the  pream- 
ble i8>  inipoitaM,  as  it'  bears*  to  be  for  the  puiv 
pose  of  veadeifn^  the  pajmitenfr  of  credidolns  more 
equal;  you  must  therefore  particularly  attend 
to  the  evidence^  an^  see  whether  it  k  proved 
<)ha4r  he  privately  aeeepted  of  either  of  the  biik 
as>a  gratuity  for  adceding.  to  the  conpositioD; 
The  okuse  forfeits  the  debt^  which  m  this  case 
ig{  verf  consideiable; 

The-  dates'in  the- issue  are  material^  >  and  paN 
titttiarlyi  die  date  of  hi»  getting,  the-  bills,  as 
bearing'  on  the^  question^  whether  they  were*  a 
grakuitgi)  ?  You'  will  attend^  partieiilarif  to '  the 
tetter  of  tho' defendei*,  fodnded  <mi  whioh^ceri- 
tainly  mentions  a  bonus  j^  but  the  aenteiice  k 
defective  and  unintelligible,  and  the  question 
is,  how  is  it  to  be  explained  ?'  A  snbtoqu^nt 
letter  is  not  produced,  whichmight  perhaps  have 
explained  thisj  and  the  withholding  it  attaches 
nearly  equally  to  both  parties.  As  the  evidence 
is  left  in  obscurity,  you  will  judge  whether  it  is 
made  out  that  he  privately  accepted  this  as  a 
gratuity.     A  particular  feature  in  this  case  is 

VOL.  IV.  Y 
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the  question,  whether  it  can  be  said  he  prmte- 
ly  accepted  of  the  L.  50  bills,  when  his  hdding 
them  was  communicated  to  the  trustee  ?  The 
Lord  Ordinary  in .  the  cause  is  of  o^nion  that 
this  takes  it  out  of  the  statute;  and  though  this 
may  be  too  nice  a  point  on  which  to  decide  the 
ease,  still  it  is  most  important  for  your  consi-- 
deration. 

The  L.  31  bill  is  in  a  different  situation  from 
the  others.  It  arises  out  of  a  transaction  with 
a  different  party  from  the  bankrupt  y  and  you 
will  consider  whether  the  payment  of  this  biU 
was  by  the  bankrupt  or  by  the  other  party.  In 
all  this  there  is  something  which  is  not  brought 
out  on  the  evidence,  and  which  must  be  left  to 
the  good  sense  of  a  jury.  If  you  think  it  was 
paid  by  the  bankrupt,  and  privately  accepted  as 
a  gratuity,  you  will  find  for  the  pursuers ;  but 
if  not,  then  for  the  defender. 

Verdict — For  the  defender. 


Jeffrey  and  Currie,  for  the  pursuer* 

Moncreiff,  D.  F.  and  Sandford,  for  the  defenders. 

(Agents,  ffiUiam  Gardiner,  W,  and  Arch,  Dunean.) 
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Wight 

V. 
LiDDELL. 


PRESENT, 
LORD  MACKENZIE. 


Wight  v.  Liddell.  1827. 

July  21. 

This  was  an  advocation  from  the  Admiralty   Demumge,  ex. 

penoes,  and  da* 

G)urt  of  an  action  against  the  defenders  for   mages  found  for 
the  demurrage  and*  other  expenses  caused  by   ment. 
their  breach  of  agreement,  and  for  not  having 
a  cargo  of  wood  ready  for  delivery. 

Defekce. — The  vessel  was  too  late  of  ar- 
riving, and  was  detained  by  the  frost,  and  not 
by  want  of  a  cargo. 

ISSUES. 

<'  It  being  admitted  that  the  pursuer  is  as- 
«<  signee  of  the  estate  of  Johnston  and  Wight, 
*^  late  Merchants  in  Leith : 

It  being  also  admitted,  that  on  the  Idth 
day  of  January  1815,  the  defender,  William 
Liddell,  promised  and  agreed  to  sell  and  de- 
**  liver  to  the  said  Johnston  and  Wight,  from 
«  14,000  to  16,000  feet  of  wood,  at  the  price 
*'  of  L.1, 2s.  6d.  per  ton,  deliverable  at  Pictou, 


386  CA9i^  T*ffl»  >»  July  SI. 

WioHx      t€  ^y  a  safe  port  in  the  neighbourhood^  first 
LiDDELL.     "  open  water  in  1815  : 

*'  Whether  the  said  Johnston  and  Wight 
'*  sent  a  vessel  called  the  Fnei;idship  to  receive 
**  delivery  of  the  said  wood ;  and  whether  the 
«  said  vessel  arrived  at  Pictou  in  the  month  of 
"  November  l?lSi  ?^ 

**  'Whether  the  defender  failed  to  furnish 

"  Ijh.^,  timbei:  i^t  t)?,^  ppi^  n^o^mi  ^.  4^?  ?pd 
"  jfTojfej:  tffff^  i  apd  thereby  delated  th^  «^U, 
"  ing  of  th^.  said,  v;^s^^  ta  t\^p  ii^^  ^^  4^. 
ff^?  9f  %  s^d  pursuer  ? 


« 


Cockbum  opened  the  case  for  the  pursuer, 
and  S|tat^d  the.  agrq^meu]!;  by  the  de^(^ii4!^ii8|  to 
furnish  a  c^|[o,  o^  ^Roo^.  ^t.  Pifitpu,^  or  ^  Qom^^ 
nient  port  in  the  neighboui:]^g>od«  Tl^^t  tl]ie> 
case  turned  on  two  facts :  1.  Whether  there 
was  wood  ?  2.  Whether*  if  there  was  not  wood, 
this  was,  the  cafise.  of  the  49!'i?°'^^9?  9f  ^^ 
v^si/sel  ?/ 

There  was  not  ^ppd^  and  tl|jis.  ms,  the. 
ca?^?  9^  %.  ^<iepti9ft  of  %.  y^ss^l,  as  sl^e.ar. 
r^y^d  in  tim^  to^  have  sailed  wit^h  a^  ffiU,  car^. 
Eveif^  \(  s|ie  h^tijR^  9ft}y  to,  taj^e  on  \mv^  a 
ballast  Q^rgpi  of  woocj;,  sfjs  ^wjd  hfiy.q  s^|p4 
withttja^ if  obt.aiQ^4f  ^4-. ^9  ^^^m^^e to  furr. 
nish,  ^9o4,iflUftt  stiU .  ^e  t^p.  gjoijp^  of  4ai^iagB, 
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hr  she  Had  throWh  ^^t  bkll^t  bVe)fi)bkrd^  ind      wkbHx 
cauld  not  gtet  diHer  ballast;  if  hM  cdiild  iibt  get     Liddell. 
wo6d; 


The  master  of  the  vessel  wdS  i&Hed  on  crbi^-   incompetent  to 
^kaoiiiiationj  ivhetH^r  he  Wroie  ro  tnie  otVndrs,   of  •  vmmi  whM 
and  what  hk  Wrote  P    Td  this  it  ^as  objected,   ownen,  vithoat 
that  thet  bil^t  ea  shdW  the  Ifette'r  t6  thfe  Wit-   tS^^^ 
ne^s,  if  they  hM  bne;    td  ^hicli  LbM  Macken- 
zie i»sentdd. 

Mtihcreiffi  D.  F.  opened  for  im  defender, 
aM.  m.Ai  The  brigifiail  cdiitract  wa^  to  ddi^ef 
iii  tM'  iismU  wd^,  edriy  in  spring ;  but  die  tcissel 
did  am  ar'Hve  till  NdV^mbei',  Which  %iis  s 
br^teH  iff  fedtitraa  by  Ihe  pdrstiefr;  TBg  qde^ 
tititf  \hi  TfBSthe^,  on  the  spedsll  contrdct,  We 
tSMi  Hd  the  Ioa»  and  ddiii^e  ^  the  jiursiierl' 
There  was  not  time  to  load  the  vessel  in  the 
usual  way,  and  this  was  admitted  by  the  pur- 

Jt0^.-^1  bbject'  to  the  stitement  dt  any   incompetent  to 

afflMSSldtl-  in-  a  dYllCTrat'  cause.  admissions  made 

Mcihcteiffir^^^n^ Setion  ^as  referred  id  by   dMyntaS^ 
the  pmikT  m  htf  dj^iiing; 


MA€KfiNziE;^-^*I  am  of  opnlioir  that 
yda  eabxM  put  in  eridefice  a  eooideseefdd^ce 
iot  k  diflPeiehi  caHcey  whet*e  tttere  Wtts  ar  dil^jfftfit 
interest  at  stake. 
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Wight 

V. 
LiDDELL. 


Depodtions  ad- 
mitted in  evi- 
dence,  there 
being  no  reason 
to  beUeve  that 
the  witnesses 
were  in  this 
country  at  lite 
date  of  the  trial. 


When  the  depositions  of  witnesses  taken  in 
America  was  produced,  it  was  objected,  there 
must  be  evidence  that  the  witnesses  are  not 
in  this  country.  The  agent  was  accordingly' 
sworn  and  examined. 

Lord  Mackenzie. — These  I  understand  to. 
be  the  depositions  of  persons  all  resident  in^ 
America,  and  that  nothing  has  been  heard  of 
them  since  the  examination.  I  understand  the 
agent  to  swear  that  he  never  heard  of  these 
persons  being  in  this  country,  and  that  he  be- 
lieves them  to  be  Americans.  It  would  be  ex- 
tending the  regulation  too  far  to  hold,  that  it 
excluded  evidence  taken  on  commission  in 
such  circumstances.  There  seems  reasonable 
ground  to  be  satisfied  that  the  witnesses  are  still 
in  America,  and  cannot  be  brought  into  Court 
here. 


Incompetent  to 
prove  statements 
made  by  a  wit- 
ness, unless  it  is 
part  of  the  ret 
gesUe,  to  contra- 
dict what  he 
swore  at  the  triaL 


One  of  the  depositions  stated,  that  the  wit- 
ness had  frequently  met  the  master,  who  told 
him  the  reason  of  the  detention  of  the  vessel. 
To  this  it  was  objected,  that  it  was  reprobatory 
proof  against  what  the  master  had  stated  on 
oath,  and  oflPered  without  any  question  put  to 
him  on  the  subject.  It  was  answered,  that  the 
master  was  agent  for  the  pursuer,  and.  that  his 
statements  were  the  statements  of  the  party, 
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and  that  the  evidence  was  also  good  as  con-      WmHT 
tradicting  the  witness.      ^  Lidd'bl. 

Lord  Mackenzie.^- I  am  of  opinion  this  is 
not  competent,  though,  if  it  were  part  of  the 
res  gestcBi  I  should  think  it  evidence. 

Jeffrey  in  reply,  said,  This  case  relates  to 
the  &ir  construction  of  a  contitict  between  ordi- 
nary men,  and  to  the  consideration  of  contrary 
evidence.  There  is  an  extravagant  charge  of 
breaeh  of  bai^in  made  i^inst  us,  but  the  true 
question  is,  whether  they  delivered  wood  in  9, 
safe  port  ?  I  do  not  believe  that  they  had  wood ; 
but  if  they  had,  they  were  negligent  in  not  de- 
livering it. 

Lord  Mackenzie. — On  the  first  issue  there 
is  no  dispute ;  but  on  the  second,  the  parties  ^ 
differ,  and  tbere  are  various  things  included  in 
it.  1st,  Whether  the  defenders  failed  to  fur- 
nish in  due  time  the  stipulated  wood  at  the  port 
stipulated  ?  2d,  Whether  this  failure  delayed 
the  sailing  of  the  vessel  ?  3d,  Whether  the 
delay  was  to  the  injury  and  damage  of  the 
pursuer  ?  If  you  are  satisfied  on  all  those  points 
for  the  pursuer,  then  you  must  find  for  him, 
and  assess  the  damages ;  but  if  on  any  of 
them  you  are  not  satisfied,  then  you  must  find 
for  the  defender.     If  there  was  no  failure  to 


§$P  C4Sg§  TUPP  I|f  July  3,, 

(^ver,  pF  pp  ^l»y  1^  thp  Mure.  «r  if  tiie  d*- 

lay  was  not  to  the  injuiy  4ffd  diW^  of  Ibe 
pur8^ef^  ypH  m^8t^nd  for  |^  defendort  The 
prigiqal  iHupan  ^eqns  ple^  friMn  th«  lettprs, 
(which  his  Iior^ip  reft40  ft  «ippp«n»  diat  » 
vessel  was  not  found  or  sent  so  soon  as  was  ex- 
pep^4  i  «i4  iMs  spid  ih}?  wfts  4  b|«^  of  Ifax- 
g^jn,  which  fpef;^  (l^e  4efenderi  M  sb@  opgbt  to 
have  been  rp<^f  '-  ^r§t  PP^n  watpr,"  Swt 
this  is  p^trrying  mfUit^rs  too  Wgh.  ft  ww  the 
wopd,  npt  tlie  vessel,  wfbjph  wfw  to  fee  retdy 
"  firpt  open  wfifpr."  Th§  dpl»y  iti  WPding  the 
vesspl  offlppt  ^  l^e  df^^d^ip,  if  it  ww  fue^bk 
th^t  t^^e  wood  ppqjd  bp  l^iigtit  hm»*  The 
defender  was  bound  to  have  wood  r^ady  at 
F^9^  pr  0ip  ppigh^Qurhop^  however  kte  in 
the  spasop  ti^  f^p  arrived,  provided  ^  h»w^ 
i^  gpv44  If^avp  l(ippi^  pjf  uflp  tp  tbefiyrmer  1  «nd 
tj^  c^d^^t  of  ^  p«ftApn  of  Uddel  ^en  the 
s]^  {im^«  ^wpd  ^(>  thi9  mm  t^iw  mdev- 

Tb^  bjrq^  it  to  ^Ibf^-qi^e^on  i»  ^iaaue  as 
(p  thp  fi^lvffp  to  4^^m«  ft  19  mi  the  wiod 
o\ig^t  tip  hf xp  b^eq  4^.  PiptoPK  The  agwcMMflit 
^ 2tt  ?^?tpu,. "  w * Siffp pert. ift tibeneighboup- 
'.*  h«i|o4."  T^P.  pl%cf  tp  w^cl^  ^e  Yimtel  was 
p^re4  »p|^ra  (iP)  h«yp.  bppn  m.  the  neighbour- 
hood ^  bpli  if  yoM  9fP  9itiified  tk«t  it  waa  not  a 
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0«fe  port,  then  theie  is  a  &ilure.  To  me  there  wmit^ 
does  not  seem  to  be  any  eytdenee  thai  it  was  Libd^ll. 
not  a  port  or  a  safe  one.  If  there  was  any  un- 
due delay  in  giriog  the  orders  at  Rctou,  that 
must  be  added  to  the  other  delay  as  against 
the  defender.  Of  the  question,  whether  the 
defender,  or  those  for  whom  he  is  responsible, 
delayed  to  deliver  timber,  three  tiews  may  be 
taken. 

Isty  That  by  undue  delay  the  ship  was  pre« 
ranted  from  sailing  in  December  with  a  full  car- 
go. Sd,  That  by  anch  delay  she  was  prevented 
frrai  sailing  at  that  time  in  ballast.  3d,  That  she 
could  not  have  sailed  before  the  shutting  of  the 
porta  by  the  froat,  but  was  detained  a  certain 
tine  by  undue  delay  to  deliver  wood  in  spring. 
In  the  first  view,  you  must  find  for  the  pur- 
aoer^  and  then  in  assessii^  the  danu^es,  you 
m&  give  the  pursuer  the  demurrage,  and  tiie 
expencea  caused  by  the  detention  oi  the  vessel. 
There  is  no  e^dence  of  odier  dams^ ;  none 
that  the  wood  would  have  eome  to  a  mere  pro^ 
fitable  market  at  one  time  than  another;  In 
the  second  view,  if  you  think  there  was  undue 
ieksjf  tei  deUiver  wood^  and  that  by  ^bb  delay 
die  VMseli  was  prevented  £rom  coming  home  in 
ballast  befiMre  the*  ports:  w«*e  sl^,  then  the  de- 
lay cfHisecl  the  demuvcage  and  expenses;    But, 
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WlOttT 
V, 
LlDDELt. 

Qm.  Whether 
matter  which 
would  have 
formed  a  bar  to 
the  action,  may 
be  stated  as  a 
sroandfora 
New  Trial? 


per  contra^  in  case  the  vessel  had  come  home 
in  ballast,  the  freight  must  have  bieen  payable 
without  a  cargo  or  any  profit  from  the  voyage* 
Another  vessel  must  have  been  sent  next  year 
for  the  rest  of  the  timber.  .  In  this  way,  by  the 
timely  delivery  of  wood  for  ballast  only,  the 
pursuer,  though  he  would  have  saved  demur- 
rage  and  expenses,  must  have  had  a  heavy  loss 
to  set  against  that  saving ;  and  in  estimating 
the  damage  from  failure  to  make  such  delivery, 
you  cannot  put  the  pursuer  in  a  better  situation 
than  he  would  have  been  in,  had  there  been  n  j 
failure.  Should  you  be  of  opinion  that  the  delay 
took  place  only  in  spring,  then  it  was  only  for  a 
few  days  at  the  rate  of  L.  7»  7s«  a-day,  and  the 
amount  of  that  demurrage  seems  the  damage. 


An  objection  was  taken  to  allowing  the  ex- 
penses, as  they  were  untaxed ;  but  Lord  Mac- 
kenzie said,  that,  provided  the  jury  found  for 
the  pursuer,  he  thought  him  entitled  to  have 
these  expenses  taken  as  between  client  and 
agent. 


Verdict^-For  the  pursuer  on  both  issues,  in 
respect  that  there  was  not  timber  sufficient  for 
ballast  delivered  in  a  reasonable  time  after  the 
ship  arrived  in  November  1815,  and  assess  the 
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damages  at  the  sum* of  L,  2021,  with  interest  Wight 

thereon  from  12th  October  1821  until  paid,  Lids'ell. 

and  also  at  the  further  sum  of  L.  234  for  breach  "^-^v''*-^ 
of  bargain. 

Jeffrey y  Cockburn,  and  CuntHghame,  for  the  pursuer. 
Moncreiff',  D,  F.,  Skene ,  and  Jameson,  for  the  defender. 
(Agents,  Walter  Cook^  w.  s.  and  J»  Mowbray^  w.  8.) 

A  rule  was  obtained  to  show  cause  why  the 
▼erdict  should  not  be  set  aside.  1827. 

Jeffrey  showed  for  cause.  That. there  was  ^^^^ 

strong  evidence  in  favour  of  the  verdict ;  that  Anewteiaigwnt- 

^^  '  ed,  the  reawm  as- 

the  evidence  on  the  other  side  was  on  commis-.  ^^  *"  *^«  ^^- 

,  ^  .  diet  not  wanant- 

sion ;  and  that,  the  capacity  and  integrity  of  the  ^"s  «>  ^^^^^  ^  "^ 

,  o      «f  of  damagefc 

jury  not  being  questioned,  the  Court  ought  not 
to  interfere.  It  is  said  we  were  bound  to  make 
out  that  there  was  not  sufficient  wood  for  bal- 
last, as  the  amount  of  damages  depended  on  it. 
It  .was  stated  to  the  jury,  that  if  there  was^suffi-: 
cient  wood  for  half  a  cargo,  then  the  pursuer 
was  not  entitled  to  full  damages. 

Moncreiffy  D.  F. — This  is  an  action  brought 
against  the  defenders  for  breach  of  bargain,  and 
the  letters  show  the  breach  to  have  been  by  the 
pursuer,  as  the  bargain  was  on  condition  of  the 
vessel  being  there  at  the  first  open  water. 

Lord  Chi£F  Commissioner. — You  put  this 
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fli  A  ea^  of  breach  of  Urgiiii  by  thi$  ptinsuei^^ 
where  no  daniages  ought  f o  hdve  beeti  allowed^ 
Would  not  this  have  been  ft  bar  to  the  actioti^ 
if  stated  at  the  proper  time  ?  I  know  how  f hid 
would  have  been  dealt  with  in  England,  but 
doubt  how  it  ought  to  be  dealt  with  here.  You 
may,  however,  state  it,  if  it  bears  on  the  ques- 
tion of  new  trial. 

Moncreiff. — The  vessel  did  ildt  arrive  till 
after  the  iteilMO,  and  must  take  thef  risk  of  the 
seatoD.  There  is  no  eontnuy  ^^trce  dir  w 
(here  being  timber  in  the  ponds  \  but  there  wai^ 
not  time  to  deliver  it  $  and  as  th^  purler  ifii  in 
fkult^  be  is  not  entitled  to  ^mn  the  titiie  to  thif 
QtmoBt^  The  verdict  is  against  evidendd/  find 
ought  to  be  set  asid^  if  agaiMt  the  leei^t  of 
the  evidcfme.  It  is  not  an  answer  to  thef  issiiey 
as  it  finds  tbaifc  th^M  was  «iot  btttlast^  bnt  doei 
not  find  M  to  a  fliU  eargo^  wlrieh  vta&  the  cmly 
agreement  into  which  I  emtered^ 


L&KD    GrIbf   Coi(iMI^SIONEtt.-^This   fNMit 

was  ndt  opuned  at  teoting  foi^  t\i&  rule }  and  If 
it  is  of  any  importaiyee^  we  t»usfr  bear  it  mora 
discussed. 


Lmd  yLM:as»im^^l!}^evi  ]^  oM  pktA  on 

4 
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H[^w*l  I  wi«fe  fiw  wgiwpBi;.    T^w  findiPR  of     Wiw% 

t\ie  jury  ippjies;  tbofi  ^h|?  v*s3ei  di4  PQt  wiy?     jUdpw^ 

^  timiB.  tp.  get  *.  ftiU  cwgQs  bftt.  Ijhftt,  st^  w^.  m 

tim^  to  hatW  8»le4  vUb,  Wi^)^  b^faije  tbe  ppJCts, 

^h»h  F^vifi^^  thore  I)^  be.e«  wppcj.  re^,  b^t 

t\^  tfi^^e  ym  not.  woq4.  tft  ballast  ben    Tberq 

^aa  ^;?i4enciB  tj|;«t,  l^er  V^^t  wa3,  ttM?o,wn  oyef ^ 

l^pjE^^y^  ao4  tt^f^  <#^^^  batta4  than  wgod  was  npt, 

\Q;\^}ts4f,    ^ l^jjf  cfta this  view  ber^QOWcikd 

Writli  tfhe  amovrtt  Qjf  dappges,?    Ttue  expemte.  oC 

jeljiMWPg  ijKBxt  y^jff  for  th*,  cajfgo  8ho^l4  baye^ 

be^a  d^djuct^,  or;  an  aUoyvi^ce  n^d^  Fqi:  the. 

loss  bj[  qQPWPg,  hpnie  in,  beiUa^tt  whereas^  thff, 

damages  are  equal  to  the  whole  demurrage,  and 

a.  supt^.  fpi:  breach,  of  b»^gaiqf  yf^h  seems^  at 

^as^  equal,  tp,  aUr  tfep  es^piensefiu,     ^Jow  ^i^ 

^m^,pat)ing  thfi  pwsHQr,  i»3a,muc)i,bettpr'  «•. 

tuation  than  if  a  ballast  cargo  had  be^  afttual^ 

ly  delivered. 

LpBD  CniE^  CoMjkii$$iONER.-TrXhei^.i;U)ei:^« 
a.  laige  mvfi  fi)unflt,and  th^.c^^e  isi  one  whiqhiC 
i^jdj^cult  to  unrxtreL  Th^  veiylict  isf.  of  th^. 
9^ra  of  a  specif  ^nding^  but  the  jury;,  dp  not 
fuLly, explain  tbeir  ipea,Q jng4  We  are  r^y  tp. 
l^esff^  n^piie.pn.thq  s^bjQqt9,b^t  it.wpuld  prpbablj; 
be..l)^t|;er  tp  settle  tbj?  c^i9fi:0i»t  of  Qourt,. 


•7€^^;~^^.  4id.eiv^ry. thing;  wiUi,a  vje^.tp; 
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Wight  a  compromise,  as  recommended  by  the  Court. 
LiDDELL.  It  is  said  the  terms  of  the  verdict  imply  that 
"^  there  was  not  time  to  load  a  whole  cargo ;  and 
therefore,  that  too  large  a  sum  has  been  given, 
as,  if  the  pursuer  had  got  onlj^  ballast,  they  must 
have  sent  another  vessel  the  following  year. 
But  this  construction  of  the  verdict  is  not  forced 
on  the  Court.  An  observation  made  by  the 
presiding  Judge,  it  is  said,  probably  gave  rise  to 
the  finding  in  the  verdict ;  and  it  is  held  that 
the  jury  took  the  observation  on  the  evidence 
of  want  of  a  ballast  cargo,  but  did  not  take  the 
direction  that  the  damage  should  be  lower. 

Lord  Chief  Commissioner. — This  is  a  very 
difficult  question,  and  I  would  suggest,  that,  if 
both  parties  were  wrong,  the  damages  ought  to 
be  abated. 

Lord  Cringletie. — I  have  considered  this 
case  with  all  the  attention  in  my  power,  and  the 
verdict  appears  to  me  a  very  hard  one  for  the 
defenders,  and  one  in  support  of  which  I  can- 
not give  my  vote.  It  is  contrary  both  to  law 
and  evidence.  In  the  log-book,  which  is  sworn 
to,  it  is  stated  that  there  was  no  wood ;  but  there 
is  no  evidence  that  the  Ulster  went  to  see  whe- 
ther there  was  wood  ;  and,  on  the  other  side, 
there  is  evidence  that  there  was  plenty  of  wood. 
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but  that  the  pcmds  were  frozen ;  and,  as  there      Wight 
wa&  no  protest  taken,  the  presumption  is,  that 
the  master  was  in  fault ;  and  there  are  circuni- 
stances  showing  that  he  did  not  intend  to  go 
away,  and  other  vessels  of  smaller  burden  were 
in  the  same  situation.    There  is  also,  strong  evi- 
dence to  show,  that,  with  such  a  vessel  as  this, 
she  was  too  late  of  arriving  to  expect  to  be  load- 
ed. >  The  jury,  therefore,  I  hold  to  be  wrong. 
.  Iftherewasno  wood,  the  verdict  should  have 
been  for  the  pursuer,  with  the  damages  claim- 
ed.    But  the  verdict  only  finds  that  there  was 
not  a  ballast  cargo,  and  gives  the  whole  loss, 
and  L.2(M)  for  breach  of  bargain.     Was  the 
bargain  for  a  ballast  cargo  ?    On  the  whole, 
the  verdict,  in  my  opinion,  is.  not  in  conformity 
with  the  issue  sent,  and  is  contrary  to  evidence. 

Lord  Mackenzie. — I  have  difficulty  in 
holding  that  the  verdict  was  not  competent 
under  the  issue,  neither  can  I  hold,  that,  on  the 
face  of  the  verdict,  it  appears  contrary  to  evi- 
dence, on  the  ground  that  there  does  not  ap- 
pear to  have  been  any  want  of  wood  at  all. 
There  was  evidence  to  show  that  the  defenders 
had  wood,  but  there  was  contrary  evidence;  and 
though  the  master  did  not  go  to  examine  the 
ponds,  or  take  a  protest,  yet  he  swore  to  facts 


988  CA8BS  1!BIBD  IK  jijy  ^H, 

Wiom      wtiek  maife.  thia  •  (pieslieiBr  tar  die  jary«    If  I 
Li^iuuL.     were  to  Sam  mf  fSfUBom  as  a  jurynwn.  mt  tkur 
Hiattav  I  migbt  diffinr  fiom  themf  iNit  I  cui^ 
mot  go  so  fiir  as  to  set  aside;  the  venUet  aor  tUe 
grotmd* 

On  the  odieiT'  poiail»>  however^  oa  wUeb  ^e 
bsiilaFgunieiitr  to-day,  Itfahik  we  ougllt  to  gsanb 
a  sew  tmall 

Tkere  are  t&eee  views  of  tUis  ease  ;>  I.  Tbab 
i^  Tessel  arrived  kt  time  for  at  fiiU.eai^  ;  2. 
That  she  airimd  in  tiaiefos  a^baUast.  oai^go,  and: 
that  the  maiter  would/ hare  letnmed  with)  thia  ^ 
Si^  Thatshe  was  so  late  that,  these  ww  not  timer 
to  take  any  oai^flu    The  vesdibtisrfor  the  puiw< 
snev^  in*  vespeot  t&cce^  was*  net.  wood  sufficient, 
fbr  balltot);  and*  my  understanding  ef  this  u^j 
that  the^  jmy  stMe.  what  thi^«'  oonsiden  ther 
wrong  done,  and  for  which  they  found  damages^ 
viz.  that  there  wasinot-  wood  enougk  for  ballbst 
fliraished)in  a)  reasonable:  time*    On.  the  wholei 
cemptexion  oi^  t^e^case)  I  think  thia  the  true^ 
meaning  of^thevenltetw    Loekingafothetarga. 
ment^  used'  at  <^e  tiitii^  andiallithati  waa  before^ 
the  jury,  Ihadi  and*  have  the;  impcession,  tfaatr* 
thewordift*  were  put  in  the  recdiet  to'diow)  wfaatjn 
in  the  opinion  of  tb&jury^  .constitutedLtbei  wrongr. 
subjecting  the  d^fenders^    Jk  was:  not^  tha  wantf 
oP a  full  oai^a,  aa  tiberewasi  net  time  to.  take. 
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that  to  board  and  sail,  but  the  want  of  wood  ^«6\jb,  && 
for  ballast,  for  which  there  was  time,  but  which  MAGts-oFfidiir. 
was  not  supplied ;  and  therefore  they  find 
against  the  defenders.  And  being  of  opinion 
that  this  was  the  view  taken  by  the  jury,  I  must 
come  to  the  conclusion,  that  the  damages  are  er- 
roneous. If  they  could  have  been  modified,  it 
would  probably  have  been  the  best  result. 

Lord  Chief  Commissioner.— The  other 
judges  having  come  to  the  same  conclusion, 
though  on  different  grounds,  it  is  not  necessary 
for  me  to  say  much.  But  when  I  compare  the 
issue  with  the  verdict,  and  the  verdict  with  the 
evidence,  I  coincide  with  my  brethren  in  the 
opinion,  that  complete  justice  has  not  been  done. 
But  in  a  case  which  has  depended  so  long,  and 
is  of  such  a  nature,  it  gives  us  the  greatest  un- 
easiness to  come  to  this  conclusiotii  and  still  I 
hope  the  parties  will  now  settle  it  by  agreement. 


FBESEKT, 
LORDS  CHIEF  COMMISSIONER  AND  MACKENZIE. 


AnguiS  and  Cowan  v.  Magistrates  of  ^^ 

Edinburgh.  JS/^/ 

Finding  that 

This  was  an  action  of  declarator  to  have  it   S^JSSJ^^^*^ 

vol.  IV.  z 
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AvQVB,  &C.  found  that  the  pursuers  were  entitled  to  attend 
Maoi8.of£]>ih.  the  flesh-market  of  Edinburgh^  and  that  the 
laLe^e  ntTof      defenders  had  no  right  to  exact  more  custom 

than  in  a  table  published  .by  them  in  1776. 

Defence, — The  market-place  was  altered  in 
1782,  and  a  new  table  of  customs  became  ne- 
cessary, which  was  sanctioned  by  a  judgment  of 
the  Court  in  1783. 


custom  upon  un- 
freemen  fleshen 
attending  the 
maiket  of  the 
buigh. 


ISSUE. 

**  It  being  admitted,  that  the  pursuers  are 
unfreemen  fleshers  who  attend  the  flesh-mar- 
ket of  Edinburgh,  and  that  the  defenders^  are 
magistrates  of  the  said  city,  and  are  entitled 
to  collect  the  customs  or  duties  payable  by 
butchers  attending  the  said  market : ' 
<<  It  being  also  admitted,  that  the  customs  or 
duties  levied  from  such  unfreemen  fleshers 
attending  the  said  market,  prior  to  the  year 
1782,  is  specified  in  the  table  No.  11  of  pro- 
cess: 

**  It  being  also  admitted,  that  certain  altera- 
**  tions  were  made  on  the  said  market-place  dur- 
<<  ing  the  said  year,  and  that  a  new  table  of 
<<  customs,  being  No.  12  of  process,  was  issued 
<<  by  the  magistrates  during  the  same  year : 
"  Whether,  during  the  year  1 782,  or  subse- 
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quent  thereto,  the  magistrates  of  Edinburgh      Akous,  &c. 
have  unwarrantably  and  wrongfully  raised  the   m agis. ofEsin. 
<<  rate  of  customs  or  duties  upon  the  unfreemen 
fleshers  selling  meat  in  the  market  of  Edin- 
burgh, and  to  what  extent  ?" 


Forsyth  opened  the  case  for  the  pursuers, 
and  said,  The  questions  were,  whether  the  ma- 
gistrates raised  the  customs  above  the  rates  prior 
to  1782— to  what  extent — and  was  it  done 
wrongfully  ?  Magistrates  are  bound  to  furnish 
a  market-place,  and  to  enlarge  it  when  neces- 
sary. Prior  to  1782''A«  .whole  rates  for  all 
kinds  of  meat  was  half  a  merk,  (Jos.^  8d.)  but 
by  various  subsequent  regulations  the  rate  is 
now  doubled.  For  these  regulations  there  was  stat  1540. 
no  statutory  or  prescriptive  authority ;  and  the 
butchers  are  not  bound  to  pay  for  the  improve- 
ments the  magistrates  may  md^e;  but  if  the  de- 
fenders go  into  proof,  it  will  be  found  that  they 
are  greatly  overpaid  for  these  improvements. 

Before  the  case  was  opened,  Angus  was   The  father  of  an 
struck  out  as  a  pursuer  in  the  cause.    When  his   T^^^m!^ 
fitther  was  called  as  a  witness,  it  was  objected, 
that  the  son,  having  been  a  pursuer,  remained 
liable  for  expenses,  and  the  witness  was  not  re- 
ceived. 


competent  wit. 
ness. 
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AV0U8,  &c.  A  witness  having  stated  th«t  he  paid  for  his 

MaoilofEdin.  stall  by  the  week,  and  got  no  deduction  when 

^— "^v^*^*^  it  was  occupied  for  a  day  hy  another  person, 

it  is  competent  to  Hopc,  SoL'Gen.^--Th\s  is  a  declarator  of  ex:- 

LTtt^TiTthYAnl  actions  by  the  magistrates,  and  they  are  only 

SI^tow^Md  liable  for  what  is  sanctioned  by  them,  not  for  ex- 

i^L^tC^  actions  by  the  tacksman.     If  the  practice  now 

is  in  favour  of  gtatcd  cxists,  WO  aro  anxious  to  put  it  down, 

the  punuer.  '  *^  ^ 

and  quite  ready  to  let  the  stalls  daily. 

Cockbum.'-^This  may  be  very  good  in  argu- 
ment to  the  jury ;  but  how  can  I  be  thus  cut 
short  in  my  evidrace  ?  The  pursuers  could  not 
tell  the  legal  right.  The  jury  must  say  on  the 
whole  evidence,  whether  the  magistrates  could 
be  ignorant  of  it. 

Hope^  SoL-Gen. — Proof  of  the  authority  by 
the  magistrates  is  necessary  to  make  this  evi- 
dence. This  is  surprise,  as  I  am  not  prepared 
on  any  exaction  beyond  the  teUe  1782* 

Lord  Chief  Commissionkr*— The  admis- 
sion  of  being  ready  to  let  them  daily  is  to  be 
taken  when  it  is  made,  and  it  renders  proof  of 
the  matter  unnecessary* 

The  questicm  here  is,  whether  it  is  necessary 
to  prove  that  the  magistrates  had  authorized  or 
confirmed  this  act  of  the  tacksman  ?  or  whether, 
prima  facie,  it  is  to  be  pi*esumed  that  he  is 
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their  agent,  and  that  the  magistrates  mast  show 
that  they  disavowed  the  act  ?  Whether  the  pur- 
suers must  show  that  this  was  the  act  of  the  ma* 
gistrates,  or  that  the  magistrates  must  show 
that  they  did  not  authorize  it,  this  appears 
to  me  settled  by  the  answers  to  the  condescend- 
ence,  which  goes  the  whole  extent  of  showing 
that  the  prima  facice  case  is  in  fdvour  of  the 
pursuer;  and  the  only  doubt  is,  whether  we  have 
not  all  the  fact  already  before  us  ? 

Loud  Mackenzie. — The  only  doubt  I  had 
waii,  whether  this  should  not  be  rejected  as  un- 
necessary ? 


V. 

Maoi8.  ofEbik. 


A  person  having  a  stall  in  the  market  was 
called  as  a  witness,  but  rejected  on  the  ground 
of  interest. 

Hope^  Sol-Qen.  opened  for  the  defenders, 
and  said,  An  attempt  was  made  to  create  a 
prejudice  in  this  case ;  and  it  is  assumed  that  the 
magistrates  hav^  no  right  to  these  duties,  and 
that  they  are  bound  to  furnish  stalls  without 
charging  rent.  But  here  the  only  complaint  is 
€i  an  increase  on  an  admitted  table.  There  is 
an  express  grant  of  custom,  and  there  is  a  right 
in  the  corporation  to  make  a  table  under  con- 
trol of  the  courts  of  law.     In  opposition  to 


A  butcher  rent- 
ing a  stall  in  a 
market-place 
an  incompetent 
witness  to  prove 
that  the  rate  of 
custom  had  been 
wrongfully  raised 
in  that  market. 
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Anoub^  &c      this  a  statute  is  referred  to  j  but  that  is  a  sta- 

Maois.ofEdin.   tute  against  the  freemea,  not  the  corporation. 

^•^^^^^^     This  case  would  have  been  simpler,  and  more 

in  terms  of  the  interlocutor  of  the  Court,  if  it 
had  been  sent  on  special  issues  of  fact ;  but  this 
issue  is  partly  law,  and  partly  fact.  *  Whether 
the  rates  were  unwarrantably  raised,  is  a  ques- 
tion of  law  on  which  you  must  find  for  the  de- 
fenders }  or,  if  you  doubt  on  the  subject,  you 
must  find  a  special  verdict.  The  right  to  exact 
custom  is  coeval  with  the  burgh ;  and  by  a  char- 
ter in  1603  a  right  to  exact  so  much  on  each 
beast  is  given,  and  a  separate  grant  of  stand- 
mail  or  rent,  and  the  old  table  was  framed  under 
this  charter.  By  another  charter  in  1636,  the 
duty  on  the  beasts  and  the  stand-mail  is  thrown 
into  one  sum,  and  so  much  is  paid  for  each  kind 
of  meat  sold.  The  table  was  questioned  in 
1782,  and  was  held  reasonable  by  the  Court ; 
and  the  only  rise  since  is  the  night  custom, 
which  was  .only  exacted  when  the  butcher 
used  the  stall  in  the  night ;  and  the  letting 
.  Thomson  v.  stalls  for  a  week  was  for  the  convenience  of  the 
m4.'  ^ '    '     butchers.     The  magistrates  are  not  restrained 

by  statute  in  filing  the  rates.     The  pursuers 

*  Several  unsuccessful  attempts  were  made  to  frame  special 
issues,  but  the  Second  Division  of  the  Court  of  Session  became 
satisfied  that  a  general  issue  was  preferable. 
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have  not  proved  the  issue ;  and  there  ought  to      Anovs^  &c. 

be  a  verdict  for  the  defenders,  or  a  special  ver-  Maoi8.o*fEi>ik« 
diet*  ^^'-^•v*^*' 

Lord  Chief  Commissioner.— It  would  be  ip  » ^p^^  ▼«- 

diet)  the  facts 

extremely  difficult  to  get  facts  so  definite  and   must  be  so  deft. 

,_  ,  !•/»         !•  nitc  and  oodcIiu 

specific  that  there  was  nothing  for  the  jury  to   st^e  tb«t  nothing 

1    J     o  .  1  is  to  be  condod- 

COnClUae  irom  tnem*  ed  from  tbemby 

thejuiy. 

Hope,  Sol.  Gen. — The  jury  might  find  the 
table  178^9  and  the  charges  under  it  for  all 
kinds  of  meat,  then  whether  the  second  table 
was  enforced,  and  whether  the  rates  were 
raised  ? 

Moncreiffl  D.  F.  in  reply,— When  the  ma- 
gistrates claim  an  unlimited  power  to  lay  on 
custom,  it  is  right  you  should  know  that  it  is 
the  public  who  pay  it ;  and  it  is  of  consequence 
to  have  a  check  on  the  freemen  fleshers,  who 
pay  only  L.3,  Ss.,  while  the  unfreemen  are 
charged  L.  S6  a-year.  The  charter  gives  only 
a  right  to  the  customs  payable  at  the  time,  and 
to  make  a  table  in  the  manner  pointed  out  in 
the  charter,  but  it  omits  to  state  what  that  man« 
ner  is.  We  say  the  authority  for  the  old  cus- 
tom was  use  and  wont,  and  that  there  is  no  other 
right ;  and  I  was  surprised  at  the  argument  as 
to  stand-mail  and  rent,  as  this  is  solely  a  table 
of  *^  customs.'' 
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Akous,  &C.         Thoie  who  paid  the  highest  rate  under  the 
MAGi8.oF£jDiir,  old  taUe  might  sell  all  kinds  of  meat ;  and  the 

^^"^^^^       magistrates  have  raised  this  rate.     The  sum  laid 

out  on  the  market-place,  and  the  additional  ac* 
commodation  to  the  fleshers,  did  not  warrant 
this  rise.  It  was  not  necessary,  as  the  enlarged 
market  enabled  a  greater  number  to  attend, 
which  has  more  than  repaid  the  sum. 

The  issue  is  proved  hy  showing  the  night 
customr~the  double  custom  for  the  same  stall — 
insisting  on  stalls  being  taken  for  a  week^ — 
making  the  butcher  pay  for  a  large  craem  when 
a  smaller  might  have  answered.  The  rise  is  not 
warranted,  but  is  unreasonable  and  unjust.  In 
Peacock's  case,  the  Court  was  misled  by  a  state- 
ment  that  4s.  8d.  was  all  that  could  be  levied, 
instead  of  10s.  4d«,  the  present  rate.  Thom* 
son's  case  was  reversed  oa  appeal ;  and  in 

Rod  V.  Boyd,      Roid's  in  )810,  it  is  said  the  judgment  was 

'^^^^  contrary  to  the  report.    We  think  not.    If  you 

went  into  the  particulars  of  the  evidence,  you 
would  find  the  magistrates  had  paid  L.  6500 
fi)r  the  new  market-place,  and  have  drawn 
L,  55,000 ! 


ILouD  Chisf  CoMHissiON£iu-^The  case  has 
occupied  so  much  time,  that  I  shall  say  very 
little  before  coming  to  the  consideration,  of  the 
issue }  but  it  is  necessary  to  know  something  of 
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tbe  history  of  the  market  to  understand  the  Angus,  &c. 
question.  The  market  prior  to  1782  was  in  bad  Magis.  of  Ediw. 
Older,  and  at  that  j^ime  the  meat  was  exposed 
to  sale  on  boards;  after  this  some  of  the  butchers 
erected  oraems  and  stands,  and  finally  stalls  were 
introduced.  In  the  present  market  there  are 
twenty*six  stalls  and  fifty-one  craems. 

The  single  question  for  you  to  try  is  the  is* 
sue  ;  and  the  object  of  trying  it  is  to  convey  in- 
formation to  the  Court  of  Session  by  your  ver- 
diet,  to  enable  them  to  pronounce  judgment  in 
the  declarator ;  and  this  object  will  be  attained 
by  your  finding  for  the  pursuer  or  defender.  If 
there  is  any  error  in  the  statement  by  the  Court 
there  is  a  means  of  redress. 

You  will  attend  to  the  admissions;  and  the 
tables  of  custom  prior  and  mibsequent  to  1782 
will  be  put  into  your  hands,  aa  the  case  turns 
essentially  on  the  compariscm  of  them.  The 
pursuers  admit  that  the  first  table  has  existed 
past  memory  of  man,  but  dispute  the  right  to 
make  the  other.  The  defenders  say  it  was 
such  a  table  as  they  were  eptitled  to  make^  and 
that  it  is  not  proved  that  it  was  wrongfully 
made.  Tbe  pursuers  admit  the  first  table  for 
the  purpose  of  comparing  it  with  the  second; 
but  it  is  difficult  to  make  the  comparison  so  as 
to  come  to  a  dear  concluinon  on  this  part  of  the 
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Akous,  &c      case.     Putting  the  amount  out  of  view,  the  ma- 
Maot8.ofEdin.   gistrates  had  a  right  by  their  charter  to  make  a 

table  of  dues,  provided  these  were  legal  dues. 
The  defenders  having  this  right,  the  question  is 
put,  whether  they  wrongfully  exercised  it  ?  The 
former  dues  were  collected  by  a  table,  and  the 
right  of  the  magistrates  to  make  a  new  table  is 
undoubted ;  but  it  is  a  very  different  question, 
whether,  by  the  table  thus  to  he  made,  they 
could  raise  the  dues  ?  If,  from  a  change  of  cir- 
cumstances, it  became  necessary  to  collect  the 
same  dues  in  a  different  form,  this  they  had 
power  to  do ;  but  there  is  no  statutory  authority, 
or  evidence  of  immemorial  usage  for  fixing  new 
and  higher  rates  or  dues.  S  right  given  by 
the  charter  is  merely  to  make  a  new  table.  We 
must  therefore  consider  the  amount  of  the  dues, 
as  proved  in  this  case. 

Prior  to  1782  the  old  table  was  used }  but  in 
that  year  an  alteration  of  the  market  was  made, 
and  a  new  table  became  necessary.  It  is  said  by 
this  change  in  the  table  a  profit  has  been  made ; 
but  if  that  was  a  legal  profit,  it  is  of  no  conse- 
quence in  this  case ; — if  it  was  illegal,  there  must 
be  a  verdict  for  the  pursuers.  It  is  admitted  that 
night  custom  was  not  in  the  old  table  j  but  this 
is  defended  as  a  payment  by  agreement  for  an 
accommodation  which  the  butchers  did  not  for- 
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merly  enjoy  j  if  you  are  of  opinion  that  it  is      Anoui,  &e. 
paid  by  agreement,  you  cannot,  on  this  point,    maois.of£dik. 
find  for  the  pursuers. 

The  new  table  differs  from  the  old  ;  and  it  is 
said  that  the  old  would  not  apply  to  the  new  ac- 
commodation, as  the  stalls  and  new  craems  are 
larger  and  more  commodious  than  the  old. 
This  alteration,  however,  does  not  give  the  de» 
fenders  a  right  to  impose  a  higher  duty  ;  it  only 
^ves  them  a  right  to  impose  the  taxation  in  a 
different  form  ;  and  the  question  is,  whether,  by 
altering  the  form,  they  have  increased  the  duty  ? 
Now,  a  butcher  takes  a  stall  and  sells  all  kind  of 
meat;  formerly  each  kind  of  meat  had  a  separate 
charge.  The  defenders  contend,  that  formerly 
the  duty  of  each  kind  of  meat  sold  on  the  same 
board,  on  the  same  day,  must  be  paid.  The 
pursuers,  on  the  other  hand,  aver,  that,  if  a  but- 
cher paid  for  a  beef  board,  which  was  the  highest, 
he  might  sell  on  it  all  the  other  sorts  of  meat. 
If  this  is  the  case,  the  rise  is  easily  ascertained, 
as  you  have  only  to  compare  20d.,  the  former 
dues  on  a  beef  board,  with  10s.,  the  present 
dues  on  a  stand.  It  appeared  to  me,  that,  ac- 
cording to  the  regulation  prior  to  1 78S,  and  to 
the  evidence,  a  person  who  took  a  beef  board  was 
also  entitled  to  sell  other  kinds  of  meat ;  and 
if  this  is  correct,  then  the  case  of  the  defenders 
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AMDfl,  &c.  fijlg  from  under  them.  But  if  you  are  of  opi« 
MAMs-orEsiv.   nkm  that  the  magistrates  were  entitled  to  aeca« 

mulate  the  whole  dues  under  the  old  table,  then 
it  does  not  appear  to  me  that  they  were  not  en- 
titled to  alter  the  fium  of  the  table. 

A  minor  point  is  letting  the  stalls  by  the 
week.  This  I  consider  an  agreement;  and 
though  the  tacksman,  when  the  butcher  was  ab- 
9mtf  may  have  let  them  to  another  for  the  day, 
and  thus  collected  more  money,  this  was  not  rais- 
ing the  duty  on  any  individual. 

You  will,  therefore,  compare  the  tables,  and 
consider  the  alteration  on  the  market ;  and  if 
on  the  evidence  you  think  the  magistrates 
were  entitled  to  accumulate  the  whole  duties, 
tPGU  will  compare  this  accumulation  with  the 
new  table,  and  say  whether  the  duty  is  raised. 
If  they  were  not  entitled  to  accumulate  them, 
there  can  be  no  doubt. 

On  the  whole,  as  there  is  no  statutory  autho- 
rity for  raising  the  dues,  nor  any  proof  of  im« 
memorial  usage  to  coliect  th^n,  if  you  think 
the  magistrates  have  raised  th^n,  you  must  find 
for  the  pursuers. 

It  is  not  absolutely  essential  to  find  the  cxf 
tent  of  the  rise ;  but  if  you  find  for  the  pursu- 
ers, and  have  grounds  on  which  to  ascertain  it, 
you  may  mention  the  extent. 
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Verdict^-^Finding  that  the  dues  are  raised^ 
but  that  the  jury  could  not  fix  the  amount. 
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Chatto,  &0. 


A  bill  of  exceptions  wa«  tendered,  to  the  di- 
rection, that  it  required  a  statute  or  immemorial 
usage  to  sanction  the  magistrates  in  drawing  the 
custom  levied  under  the  new  table.  But  the 
exception  was  disallowed  by  the  Second  Divi- 
sion of  the  Court  of  Session. 

Moncreif,  D.  F.,  Forsyth,  Cockburn,  and  Currie,  £x  tbe 

Pursuers. 
Hope,  {SoL^Gen,,)  L'Amt/,  and  Robertson,  for  the  Defenders. 

(Agents,  Gibtou'CrcAgs  j-  Wardlaw,  w.  s.  and  MacrrtchiCy  Bayky 
and  Henderson,) 


PEEiEVTi 
LOILSS  CHXET  COHlliaStt>K£]i  AM^)  MA£KBKZIS» 


Chatto  and  Co.  %>.  Ptper  ani)  Co. 

This  was  an  action  to  recover  L.  \i5^  2s.  9d.» 
the  sum  contained  in  letters  of  caption,  deliver- 
ed to  the  defenders  in  a  parcel  to  be  transmit- 
ted to  Glasgow. 

Defences.— The  parcel  was  delivered  in 
Glasgow.  No  money  could  have  been  recovered 


1827. 
July  24. 


Finding  for  the 
proprietors  of  a 
stage  coach  on  a 
question  whether 
they  wrongfully 
failed  to  deliver 
a  parceL 
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Chatto,  &C.     under  the  caption.     The  defenders  hare  by  ad- 
PypEni  &C.       vertisements  limited  their  responsibility  to  L.  5 ; 

and  are  not  liable  for  papers;  and  this  was 
known  to  the  agents  who  delivered  the  parcel 
to  the  defenders. 

ISSUES. 

<<  Whether,  on  or  about  the  19th  day  of 
September  1825,  the  pursuers  delivered  a 
parcel,  containing  letters  of  homing  and  cap- 
<^  tion  for  an  alleged  debt  of  L.  135,  Qs.  9d., 
*'  or  caused  the  same  to  be  delivered  at  the 
«  mail  coach-office  in  Edinburgh  :  And  whe- 
**  ther  the  defenders  promised,  agreed,  or  un- 
**  dertook  to  deliver  the  said  parcel  to  Edward 
^'  Railton,  agent,  Glasgow,  and  failed  to  per- 
**  form  the  said  promise,  agreement,  or  under- 
**  taking,  to  the  loss,  injury,  and  damage  of  the 
"  pursuers  ?" 

More  opened  for  the  pursuers,  and  said. 
The  case  is  simple*  The  parcel  was  booked  at 
the  office  of  the  defenders,  and  was  not  deli- 
vered. We  shall  show  that  money  might  have 
been  recovered  if  the  caption  had  arrived.  The 
notice  of  the  restriction  to  L.5  was  not  known 
to  the  agent.  The  law  is  more  severe  in  Eng^ 
land  than  here  ;  but  our  law  holds  coach  pro- 
prietors liable  for  neglect  or  misconduct. 
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Lord  Chief  Commissioner. — The  notice  Chatto,  &c. 

protects  the  carrier  when  the  knowledge  of  it  Pyper,  &c. 

is  brought  home  to  the  party,  but  will  not  pro-  Noti^TbyTar- 

tect  him   against  misfeasance.      The  carrier  jj^i^JSu*^^ 

may  put  in  the  notice,  but  he  must  also  prove  be  proved  tohave 

-^   t  '  ^    t  ^  been  known  to 

that  it  was  known  :  and  even  then  he  is  liable   thepunueiin 

,  ,  order  to  protect 

for  negligence  or  misfeasance.     The  question   the  carrier. 
of  negligence  is  a  question  of  fact.     When  the 
law  and  fact  are  mixed,  it  is  necessary  to  state 
shortly  the  points  to  the  jury  ;  but  all  details 
of  ai^ument  are  reserved  for  after  discussion. 

More. — I  shall  adopt  this  course  ;  but  it  is 
necessary  to  state  some  of  the  cases  which  have 
occurred.     A  coach  contractor  has  been  held   Bain  v.  Brown,  && 
liable  for  sending  by  a  heavy  coach  instead  of 
the  mail. 

Lord  Chief  Commissioner. — That  was 
breach  of  contract. 

More. — On  the  amount  of  loss,  we  hold 
them  clearly  liable  for  the  debt. 

Before  leading  evidence,  it  was  admitted 
that  the  parcel  was  delivered  at  the  office,  but 
the  contents  were  not  admitted.  When  a  cap- 
tion issued  on  the  loss  of  the  other  was  pro- 
duced, it  was  objected,  that,  being  at  the  in- 
stance of  a  foreign  company,  and  there  being  no 
mandate,  it  was  null. 


Dec.  4,  1824. 
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Chatto^  &c. 

Ptpkr,  &c* 

Incompetent  to 
ask  a  witness 
whether  he  be- 
lieved that  two 
individuals  were 
in  partnership. 


CAS£S  TRIED  IN 


July  2#, 


Before  deciding 
whether  an  al- 
leged partner  of 
the  pursuer  is  a 
competent  wit- 
ness, the  fact  of 
the  relation  in 
which  he  stands 
io  the  pursuer 
must  be  proved 
by  initial  ques- 
tionii 


A  question  was  raised,  whether  the  agent  in 
Glasgow  to  whom  the  parcel  was  sent,  and  a 
messenger  there,  were  in  partnership  ?  and  one 
of  the  clerks  of  the  agent  was  asked,  whether  he 
believed  them  to  be  partners  ? 

Lord  Chief  Commissioner.-*— I  do  not 
think  this  competent^  You  may  prove  acting 
as  a  partner,  but  not  belief. 

When  the  messenger  was  oalled,  the  objec- 
tion of  partnership  was  stated,  bat  afterwards 
given  up,  on  learning  the  limited  nature  of  the 
questions  proposed. 

Lord  Chief  CoMMissiONER^^^If  the  ob«- 
jection  is  persisted  in,  make  out  by  initial  ques* 
tions  that  he  is.  a  partner,  and  we  shall  then 
consider  the  objection.  I  should  be  sorry  to 
clog  such  a  case  with  any  irrelevant  matter. 

CocJchurn  opened  for  the  defender^  and  said. 
The  fact  here  is  simple  ;  but  there  are  several 
pmnts  of  law  of  winch  you,  the  jury,  are  bound 
to  be  ignorant.  Any  statement  of  the  damage 
to  the  public,  from  allowing  the  proprietors  to 
limit  their  responsibility  by  a  notice,  is  law. 
The  defenders  admit  that  they  got  the  parcel, 
and  are  civilly  responsible  for  it ;  but  nothing 
was  said  of  its  value ;  and  as  the  persons  who 
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sent  it  knew  of  the  notice,  would  you,  in  these     Chatto,  &c. 
circumstances,  hold  them  liable  if  it  contained      Pypeb,  &c. 
L.  100,000  ?    The  person  to  whom  it  was  ad-       —^Nr**^ 
dressed  did  not  allow  his  parcels  to  be  delivered 
at  his  office,  but  sent  for  them  ;  and  this  parcel 
was  delivered  to  one  of  his  clerks.     We  shall 
prove  that  after  it  was  executed  it  was  burnt  by 
the  messenger,  in  presence  of  the  clerks  of  the 
agent  in  Glasgow. 

But  even  if  you  are  of  opinion  that  it  was 
not  delivered,  the  Court  must  direct  you  not 
to  find  damages,  as  it  was  suggested  that  a  new 
caption  should  be  sent,  and  if  it  had  been  sent, 
the  debtor  would  have  paid.  Nothing  could  Kyd  r.  Ferguaoo. 
have  been  legally  taken  under  the  original  cap-  4.  sh.  and  Dun,' 
tion,  as  there  was  no  mandate.  ^  ' 


Evidence  was  then  called  for  the  defendera,    Evidence  admit. 
and  the  clerks  of  the  agent  in  Glasgow  shown   and  a  messenger,' 
to  the  witnesses,  that  they  might  state  to  which   aUi^auli  l^ 
of  them  the  parcel  was  delivered,  and  which  of  Xre^dvJd  m  a* 
them  were  present  at  the  time  it  was  said  to   ^^^"^^' 
have  been  burnt.    At  the  close  of  the  evidence 
Mr  Jeffirey  stated^  that  the  evidence  as  to  the 
destruction  of  the  caption  was  complete  sur- 
prise, for  which  he  was  not  prepared ;  but  that, 
so  far  as  he  had  evidence,  he  wished  to  call  it 
in  replication. 

Lord  Chief  Commissioner. — Unless  Mr 
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Chatto^  &c.    Cockbum  has  any  thing  to  state  in  answer,  this 
Ptpbe,  &c.      does  appear  to  us  surprise.      I  am  not  sure, 

however,  that  in  this  case  we  can  take  this  fact 
in  any  other  point  of  view  than  as  evidence 
brought  to  induce  the  jury  to  believe,  and  the 
Court  to  state  to  them,,  that  the  parcel  was  de- 
livered.  Whether  this  evidence  was  expected 
or  not,  what  you  offer  is  highly  proper,  as  it  is 
with  a  view  to  discredit  their  witnesses,  which 
is  quite  competent.  When  this  is  done,  the 
counsel  for  the  defenders  will  observe  on  the 
evidence  now  to  be  brought  as  affecting  the  cre^ 
dit  of  the  witnesses ;  and  then  the  counsel  for 
the  pursuer  will  reply  on  the  whole  case. 


The  clerks  who  had  been  formerly  examin- 
ed, having  been  reinclosed,  were  called  and 
again  sworn  and  examined. 

When  the  messenger  was  called, 

Cockbum  again  objected, — He  is  partner  of 
the  Glasgow  agent  j  and  if  the  parcel  .was  de- 
stroyed  by  him,  or  those  in  his  office,  he  is 
liable  in  an  action. 

Jeffrey. — The  agent  has  a  share  in  the  mes- 
senger business,  but  the  messenger .  has  no 
share  in  the  agency.  Saying  it  was  destroyed 
by  his  clerks  assumes  the  fact  to  be  proved. 
His  interest,  if  he  has  any,  is  remote,  and  not 
in  this  cause. 


*  •.. 
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Lord  Chief  Commissioner.*— 'Being  liable 
in  an  action  does  not  disqualify  a  witness,  un^ 
less  the  verdict  in  the  depending  cause  can  be 
used,  against  him.  It  has  been  frequently  de- 
cided that  this  objection  may  affect  his  credit* 
but  does  not  exclude  him.  In  this  case  he 
stands  in  a  very  peculiar  situation,  and  in  a 
state  at  least  of  great  civil  responsilnlity  j  and 
I  shall  think  it  right  to  warn  him,  that  he  may 
decline  answering  the  questions. 


Chatto,  &c. 

V. 

Pyper,  &c. 


After  the  witness  was  examined, 

Cockburn — By  the  necessary  and  expedient 
forms  of  Court,  I  am  only  entitled  to  observe 
on  the  evidence  of  the  witnesses  last  called ; 
but  if  you  do  not  believe  the  natural  story  told 
by  our  disinterested  witnesses,  you  stamp  them 
with  perjury  ;  and,  on  the  other  side,  you  have 
only  the  messenger  and  his  concurrents  coming 
to  white-wash  themselves. 

Jqffireyy  in  reply. — This  is  a  most  extraordi- 
nary case ;  but  before  going  into  it,  I  must  say 
the  plea  as  to  the  nullity  of  the  caption  is  sur- 
prise, not  being  in  the  pleas  in  law ;  but  the 
objection  is  without  foundation. 

The  knowledge  of  the  notice  limiting  the   Thomson  on 

..  M.  T  1  11,         BUlsofEx. 

rei|K)nsibmty  to  L.  5  has  not  been  brought   eiaandcu. 
home  to  this  party,  and  does  not  apply  to  this 
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Chatto,  &c.     ease,  which  is  one  of  negligence  or  misfeasance ; 

Ptpsb^  &c.      and  if  either  of  these  is  proved,  we  have  a  clear 

right  to  the  debt  in  the  caption. 

The  question  here  is.  Whether  there  was  a 
wrongful  delivery,  or  whether  it  was  delivered 
to  a  person  accredited  by  the  agent  ?  In  sup- 
port of  this  last  alternative,  evidence  has  been 
brought  of  its  delivery  and  destructi<ni  by  the 
messenger.  Is  it  to  be  believed  that  a  messen- 
ger  and  the  clerks  of  the  agent  would,  without 
any  motive,  concur  in  a  criminal  fraud  to  destroy 
their  master's  business,  and  come  forward  to- 
day by  peijury  to  stamp  themselves  with  in- 
famy  ?  On  the  other  side,  it  is  possible  there 
might  be  mistake  as  to  the  individual  who  re- 
ceived the  parcel,  but  on  ours  it  can  only  be 
deliberate  peijury. 

LoBD  Chief  Commissioner. — This  case 
presents  features  which  must  excite  interest  in 
the  minds  of  those  who  are  to  decide  on  the 
facts.  *  There  are  also  other  questions  which 
can  only  be  got  at  by  your  deciding  the  fact. 

It  is  said  the  public  have  a  great  interest  in 
this  case.  The  individuals  concerned  in  it  are 
greatly  interested,  and  the  public,  in  so  far  as 
the  law  on  the  subject  has  not  been  so  cl^uiy 
brought  out  here  as  in  England. 


.>• 
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With  respect  to  this  being  a  caption  at  the  Chatto,  && 
instance  of  foreigners  without  a  mandate,  you  Ptper,  &c. 
may  throw  that  out  of  view,  and  come  to  the 
consideration  of  the  fact.  The  objection  is  one 
which  would  have  been  proper  for  considera- 
tion before  the  case  came  here ;  and  had  it 
been  stated  when  the  issue  was  preparing,  would 
have  been  a  ground  for  sending  back  the  case 
to  the  Court  of  Session.  I  therefore  state  to 
you,  that  you  are  to  consider  the  case  as  if  no 
such  formal  objection  had  been  made. 

The  issue  consists  of  three  sentences,  and  the 
two  first  are  solved  by  admission  and  proof;  and 
the  question  comes,  what  was  the  duty  of  the 
proprietors  of  the  carriage,  having  got  a  parcel  to 
deliver  ?  It  was  the  duty  and  the  practice  of  th  e 
defenders  to  deliver  the  parcels  safe  to  the  per- 
sons to  whom  they  are  addressed ;  and  the  ques- 
tion is,  whether  they  have  failed  ?  If  they  have, 
the  pursuer  has  made  out  his  title  to  damages ; 
but  if  not,  you  must  find  for  the  defenders.  The 
solution  of  this  is  to  be  drawn  from  the  evidence ; 
and  if  you  find  for  the  pursuer,  you  must  then 
consider  the  damages. 

As  to  the  notice  limiting  the  responsibility,  it 
is  not  only  necessary  that  notice  be  given  by  the 
proprietors  of  the  vehicle,  but  it  must  be  known 
to  the  other  party.     The  notice  by  the  proprie- 
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Chatto,  8ic.     tors  18  made  out ;  and  as  this  parcel  contained 
p.  * 

Ptpbe,  &c.  papers,  it  came  within  the  exception  in  the  no- 
tice ;  the  question,  therefore,  is,  whether  it  was 
known  to  the  persons  sending  the  parcel  ?  and 
if  from  the  evidence  you  are  satisfied  that  it  was 
not,  then  it  forms  no  bar  to  your  finding  for  the 
pursuer.  You  will  on  this  point  come  prepared 
to  say,  whether  it  is  on  this  ground  your  verdict 
rests,  that  the  subject  may  be  agitated  else- 
where. 

But  the  question  of  delivery  or  not  is  the 
most  important ;  and  if  you  are  of  opinion  that 
the  parcel  was  delivered,  then  you  will  find  for 
the  defenders.  On  this  I  would  state  it,  first, 
as  a  case  of  what  I  shall  term  constructive  de- 
livery ;  and  secondly,  as  one  of  actual  delivery; 
and  on  this  last  it  is  most  important  to  consider 
the  evidence. 

On  the  first,  the  evidence  shows  that  the 
agent  in  Glasgow  was  in  the  habit  of  sending 
for  parcels,  and  that  he  did  not  send  any  writ- 
ten authority,  or  even  make  any  formal  intro- 
duction of  his  clerks  to  the  persons  at  the  office, 
but  that  one  or  other  of  them  went  for  the  par- 
cels. The  question  is  then  put  by  the  defend- 
ers, whether,  in  these  circumstances,  if  they  de* 
livered  the  parcel  to  a  well-dressed,  and  appar 
rently  well-behaved  person,  they  are  to  remain 
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Uable,  as  they  would  have  done  had  they,  in  Chatto,  &c. 
the  ordinary  case,  failed  to  deliver  it  at  a  house.  Pypbr,  &c. 
They  say,  and  with  some  reason,  that  delivery 
to  the  person  sent  is  delivery  to  the  party ;  and 
the  question  is,  whether  delivery  to  such  a  per- 
son as  those  sent  by  the  party  is  delivery  ?  It 
is  a  nice  point  to  say  that  a  public  carrier  shall 
be  liable  for  the  variety  of  persons  sent,  and 
that  the  other  party  shall  be  free.  It  is  im- 
portant to  consider  this  part  of  the  evidence 
well,  and  it  is  for  the  jury,  not  the  Court.  In 
this  case,  the  practice  of  sending  by  the  pursuer 
is  proved.  The  book  and  witnesses  prove  the 
delivery  out ;  and  there  is  no  evidence  that  it 
was  a  thief,  or  person  of  shabby  appearance  who 
got  this  parcel.  You  are  therefore  to  consider 
whether,  this  being  the  common  way  of  delivery 
to  this  person,  it  is  the  same  as  delivery  at  his 
house. 

The  next  part  of  the  case  bears  materially  on 
this,  and  in  it  the  burden  of  proof  lies  on  the 
defenders.  This  is  the  attempt  to  prove  ac- 
tual delivery,  and  is  matter  entirely  for  you,  the 
jury,  on  the  evidence,  and  you  will  observe, 
that,  though  there  is  uncertainty  among  the  wit- 
nesses as  to  the  individual  to  whojn  the  parcel 
was  delivered,  it  is  not  uncommon  to  forget 
faces. 
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Chatto,  &c.         Xhis  part  of  the  case  seemed  clear  for  the 
PrrKK,  &c.      pursuers,  till  the  extraordinary  case  was  brought 

forward  on  the  part  of  the  defenders.  If  you 
believe  his  witnesses,  you  must  hold  that  the 
parcel  was  delivered ;  that  it  was  in  the  hands 
of,  and  was  executed  by  the  messenger,  and 
that  he  afterwards  allowed  it  to  be  destroyed. 
It  is  very  singular  that  this  evidence  should 
not  have  been  known  till  the  very  day  on  which 
this  case  would  have  been  tried,  but  for  an  ar- 
rangement delaying  it  till  this  day. 

I  shall  not  say  any  thing  on  the  veracity  <^ 
the  witnesses  on  either  side,  till  your  verdict  is 
returned,  as  the  case  should  go  pure  to  you ; 
but  you  will  consider  the  manner  in  which  the 
evidence  was  given,  and  the  witnesses  for  the 
defenders  being  mistaken  as  to  the  individual 
clerk.  You  will  also  consider  the  conduct  of 
the  witnesses  for  the  pursuer.  To  me  they  ap- 
peared open,  to  speak  to  the  point,  and  at  once  j 
and  the  one  whom  I  warned  did  not  take  any  be- 
nefit of  the  protection  which  was  offered  him } 
but  it  is  for  you  to  decide. 

If  on  this  part  of  the  case  you  believe  the 
witnesses  for  the  pursuer,  there  is  an  end  of  ac- 
tual delivery ;  but  still  the  question  remains  on 
what  I  have  called  constructive  delivery,  and 
on  the  notice.     If,  on  the  whole,  you  find  for 
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the  pursuer,  you  must  then  assess  the  damages, 
which  are  clear ;  on  this  you  must  go  to  the  full 
amount  claimed,  as  I  am  not  prepared  to  tell 
you  that  this  was  a  null  caption. 

The  great  question  is,  whether,  in  the  cir- 
cumstances of  this  case,  delivery  to  a  wrong 
person  is  a  misfeasance  ?  for  if  that  is  made  out 
it  defeats  the  notice. 

If  I  authorize  an  individual  to  go  to  a  coach- 
office,  and  the  persons  there  know  that  indivi- 
dual, and  deliver  my  parcel  to  another,  that  is  a 
misfeasance ;  but  the  question  here  is,  whether, 
if  a  person  di£Perent  from  five  individuals,  comes 
for  a  parcel  to  the  office,  the  clerk  there  was 
bound  to  refuse  delivery,  and  say  you  are  not 
one  of  the  five  who  occasionally  come.  If,  from 
the  circumstances,  you  think  he  might  deliver 
to  any  one  who  was  well  dressed,  and  had  the 
appearance  of  a  clerk,  then  there  was  no  mis- 
feasimce,  and  you  will  find  for  the  defenders. 


ChattOi  &c, 

V. 


Verdict— For  the  defenders. 


Jeffrey  and  More,  for  the  Pursuer. 

Cockbum,  Cuninghame,  and  Bain,  for  the  Defenders. 

(Agents,  CampbeU  and  Macky  w.  s.  and  Jamet  GrHg^  w,  s.) 
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Fioding  that  a 
road  was  a  public 
road  falling  un- 
der the  manage- 
ment of  certain 
trustees. 


Wilson  v.  Jamieson. 

1  HIS  was  an  advocation  of  a  question,  brought 
before  the  Justices  of  Peace  for  the  county  of 
Ayr,  as  to  an  encroachment  by  a  fence^on  a 
road. 


ISSUE. 

**  It  being  admitted  that  the  pursuer  is  tenant 
of  the  farm  of  Taerlaw,  in  the  district  of  Car- 
rick,  in  the  county  of  Ayr,  and  that  the  de- 
fender is  clerk  to  the  road-trustees  of  the 
said  district  of  the  said  county,  appointed  by 
the  act  45  Geo.  III.  c. 
**  It  being  also  admitted,  that,  on  the  29th 
day  of  November  1820,  the  defender  present- 
ed a  petition  to  the  Justices  of  Peace  for  the 
said  county,  complaining  of  certain  operations 
performed  by  the  pursuer  on  the  said  farm, 
as  injurious  to  the  road  leading  from  Taerlaw 
Bridge  to  Knockdon,  in  the  said  county,  and 


1827.  THE  JURY  COURT.  3^5 

"  that  the  said  operations  were  completed  more      Wilson 
"  than  six  months  prior  to  the  said  29th  day  of     Jamibson. 
"  November.  •-'^v-^^ 

"  Whether  the  said  alleged  road  is  not  a  pub- 
*'  lie  road»  falling  under  the  management  of  the 
**  said  trustees  ? 

Wilson  opened  the  case  for  the  pursuer^  and 
described  the  road  in  dispute,  and  said, — This 
must  be  held  a  private  road»  as  it  does  not  con- 
nect one  public  road  with  another.  2.  Hut  Jusl  p. 

Cockbum  said,  The  defenders  have  only  an   2fT.  7?  §*i(ul 
interest  for  the  public.    The  pursuer  has  failed   ^  ^^^  "'•  ^ 
to  prove  this  private ;  and  having  been  used  for 
a  length  of  time  by  the  public,  it  is  a  public 
road.     Statute  labour  has  been  applied  to  it. 

An  objection  was  taken  to  the  first  witness   Tbesuterofano. 
called  for  the  defenders,  that  she  was  sister  to   nweJdmhtedM 
one  of  the  petitioners  iQ  the  original  cause ;  but   *  ^**"*«* 
the  objection  was  repelled,  it  being  ascertained 
that  the  question  was  truly  between  the  road- 
trustees  and  the  pursuer. 

When  one  of  the  tenants  who  used  the  road   a  tenant  uang 

__     ,  load  admitted 

was  called,  it  was  objected, — He  is  a  party,  and   a  witness  to  prove 
has  an  interest  to  prove  this  a  public  road,  as  sta-   ^  '^  ^"  ^ 
tute  labour  will  then  be  applied  to  it. 
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W1L8OK  Lord  Gillies. — I  do  not  think  the  objec- 

Jamibbon.    tion  good.     If  a  road  is  useful  to  half  a  dozen 
""'^^^"*^     tenants,  and  one  of  them  shuts  it  up,  are  the 
others  disqualified  as  witnesses  ?    They  may  no 
doubt  be  interested,  as  every  person  is  interest- 
ed in  a  public  road.    .1  repel  the  objection. 

Minutes  of  road        Au  objectiou  was  takcu  to  the  minutes  of^the 

trustees  for  one 

district  of  a  coun-   trustccs  in  the  parish  where  the  road  was  situate, 

ty,  held  to  be  in  ,      _  ,  _  ,   .        .  -— 

the  possession  of  that  thcy  had  not  been  produced  m  time.     To 
the  <^nt^  ^^     which  it  was  answered,  that  they  were  not  in  the 

custody  of  the  defenders,  who  were  the  trustees 
for  the  county. 

Lord  Gillies. — I  must  hold  this  to  have 
been  in  the  custody  of  the  defenders ;  for  though 
the  clerk  may  not  be  paid  from  the  general  funds, 
he  is  still  under  the  general  body  of  trustees. 

Rutherford  in  reply, — The  question  is  not 
that  stated  on  the  otb^er  side,  as  we  admit  that 
the  road  must  be  kept  open  for  these  farms ; 
but  the  question  is,  whether  it  is  a  public  road 
falling  under  the  management  of  the  trustees  ? 
They  think  that  by  proving  the  two  ends  of  the 
road  they  prove  the  whole. 

.Lord  Gillies. — Our  duty  is  to  divest  our- 
selves of  the  view  taken  of  the  case  by  counsel. 
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It  is  your  duty  to  judge,  and  mine  to  assist  you     Wilson 
in  considering  the  question  in  the  issue ;  and  it     Jamuson. 
has  been  truly  said,  that  the  second  part  of  the     ""^^  "^^ 
issue  depends  on  the  first,  whether  this  is  a  pub- 
lic road  ?   A  road  may  be  private,  and  the  pro- 
perty of  the  landlord,  such  as  the  approach  to  a 
house;  or  it  may  be  a  servitude  road,  common  to 
one  or  more  farms  on  another  property,  and  in 
that  case  it  is  the  landlord  and  tenants  of  these 
farms  who  alone  have  right  to  use  it.     The 
road  in  question  is  not  said  to  be  a  private,  but 
a  servitude  road,  and  one  way  to  prove  this  is  « 

to  show  that  it  was  only  used  by  these  farms ; 
but  the  pursuer  has  not  brought  the  ordinary 
evidence  to  prove  that  the  use  was  confined  to 
these  farms,  and  that  it  was  not  used  by  the 
public.  The  evidence  he  has  brought  is,  that 
this  was  a  bad  road,  and  that  the  formed  road 
ceased  at  a  particular  farm.  When  that  is  the 
case,  a  road  may  either  cease  entirely,  or  it  may 
terminate  in  an  open  moor,  where  it  is  not  mark- 
ed  by  &  track.  The  facts  rested  on  are^  that 
there  is  no  formed  track ;  that  it  is  not  a  com- 
munication from  one  town  to  another ;  and  that 
there  are  gates  upon  it ;  but  it  is  notorious,  that, 
both  in  this  country,  and  in  others,  there  are 
roads  which  are.  interrupted  by  wastes,  and  that 
there  are  gates  on  many  public  roads. 
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On  the  other  side,  the  evidence  is,  that  this 
road  was  used  by  the  public  without  any  one 
being  stopped ;  that  it  was  used  as  a  church  road; 
that  it  was  repaired  by  the  public  ;  and,  if  this 
had  been  done  at  a  remote  period,  it  would  have 
been  conclusive.  You  will  consider  the  evi- 
dence  as  to  the  repair  of  the  road ;  and  the  per* 
son  who  made  the  statement  being  dead,  it  is 
my  duty  to  tell  you  that  the  witness's  report  of 
what  he  said  is  evidence  by  the  law  of  Scotland. 


Verdict — For  the  defender. 

Rutherford  and  Wilson,  for  the  Pursuer. 

Cockburn  and  Cowan,  for  the  Defender. 

(Agents,  WUUam  Mercer^ w.  s.,  Donaldson  and  Ramsay ^w.  s.) 


AYR. 

PBE8EKT, 
LORD   GILLIES. 


1827. 
Sept  22. 

One  shilliiig  da. 
mages  found  for 
using  an  irregu- 
hff  warrant. 


QUIGLEY  V.  ReID. 

An  action  of  damages  for  executing  an  irre- 
gular justice  of  peace  warrant,  and  for  usii^ 
arrestment  to  an  excessive  amount. 
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Defence. — The  defender  is  not  responsible      Quioley 
for  any  irr^ularityi  as  the  warrant  was  in  the        reid. 
form  used  in  the  district  of  the  county. 

ISSUE. 

The  issue  contained  an  addiission  that^  the 
debt  of  L.  2,  12s.  74.  was  due  ;  that  the  pur- 
suer was  cited  to  appear  before  the  Justices ; 
and  that  arrestments  were  used  in  the  hands 
of  several  individuals.  The  questions  then 
were,  Whether  the  pursuer  was  cited  by  virtue 
of  an  illegal  and  irregular  complaint,  &c.  to  the 
injury,  &;c.  ?  and.  Whether  arrestments  were 
used  to  the  extent  of  L.  SO  or  L.  40  ? 

Mr  Donald  opened  the  case  for  the  pursuer, 
and  stated  the  facts,  and  that  an  offer  had  been 
made  to  compromise  the  case.  To  this  an  ob- 
jection was  stated  i  and  Lord  Gillies  said  he 
did  not  consider  it  in  the  cause.  Mr  Donald 
then  went  on  to  state  various  particulars  in 
which  the  warrant  was  irregular. 

Lord  Gillies. — If  it  is  illegal  in  one  point, 
is  that  not  sufficient  ?  The  number  of  the  ir- 
regularities does  not  appear  to  me  to  bear  upon 
the.  amount  of  the  damages.  ^ 

Donald. — I  shall  confine  the  case  to  the  want 


870  CASES  TRIED  IN  Stpt.  22, 

QoiGLSY      of  signature  by  the  clerk ;  and  in  a  case  at  Glas- 

Reid.    '    gow,  where  an  inventory  was  merely  taken  with 

^■^^^"*"      a  view  to  poinding,  L,  120  damages  were  given. 

When  a  witness  was  called  to  prove  that  the 
error  was  not  a  common  one, 

Lord  Gillies. — I  cannot  allow  this.  It 
would  be  proving  against  a  practice  which  is  in 
the  face  of  an  act  of  Parliament. 

Cowan,  for  the  defender. — I  rest  on  the 
doctrine  laid  down  by  the  Lord  Chief  Com- 
missioner in  the  case  of  Rankine  and  Mac- 
3.  Mnr.  Rep.  494   larcu  ;  and  shall  prove  that  in  this  case  the 

nominal  party  is  not  the  real  one. 

Lord  Gillies.— -Do  you  mean  to  say  that 
this  warrants  a  verdict  for  the  defender  ? — 
you  should  have  taken  an  issue  on  this.  I  can- 
not inquire  into  this,  as  Mr  Donald  appears 
here  for  the  person  you  call  a  nominal  party. 

(To  the  Jury.} — This  is  a  short  case  ;  and 
though  it  may  be  hard  for  the  defender,  there 
is  no  doubt  that  a  party  is  liable,  not  morally 
but  legally,  for  the  agent  he  employs.  The 
signature  of  the  clerk  is  required  by  the  act  of 
Parliament,  and  the  want  of  it  is  a  gross  irre- 
gularity. The  pui:suer  discovers  this  irregula- 
rity, and  brings  his  action.     I  cannot  com- 
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mend  him  for  doing  so ;  but  here  we  are  only 
to  look  to  the  legality  of  his  conduct. 

He  appears  to  me  to  have  brought  his  action 
on  legal  grounds,  but  to  have  faUed  in  proving 
any  damage,  you  should  therefore  find  for  him ; 
but  if  you  agree  with  me  in  thinking  that  he 
has  failed  in  proving  damage,  you  should  find 
nominal  damages,  and  may  find  one  farthing  or 
a  shiUing.  This  does  not  decide  the  expense, 
as  that  is  a  matter  for  the  Court ;  but  you  ought 
to  do  your  duty,  and  to  presume  that  the  Court 
will  do  what  is  right  as  to  expenses. 


Taylor  &  Co. 


V. 


Sir  William 
Forbes  &'  Co. 


Verdict — ^For  the  pursuer,  damages  Is. 

Donald,  for  the  Pursuer. 
Cowan,  for  the  Defender. 
(tVgeDts,  James  Gemmel^  w.  s.,  an4  Thomas  Gairdner,  w.  s.) 


PRESENT, 
LORD  CHIEF  COMMISSIONER. 


Taylor  &  Co.  v.  Sir  William  Forbes  &  Co. 


1827E 

Nov.  21. 


j7his  was  an  action  of  dam^es  for  breach  -^f  Finding  for  the 

defenders  on  an 
contract.  ^  limie  whether 

„^,     ,_  „  u  the  trustee  and 

VOL.  IV.  B  b  , 
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Not,  21, 


Tayioe  ic  Co. 

V, 

Si  A  Willijlh 
Pqrbes  &  Co . 

creditors  of  a 
bankrupt  un- 
dertook a  con- 
tract, and  fafled 
in  executing  it. 


DsFENCEa-^The  whole  creditors  ought  to 
have  been  called^  The  sei^uestratioii  w^  clos- 
!ed  witfaeiit  any  clsma  bemg  made  bj  the  pur- 
;$aei«.  The.  trustee  did  nit  riolate  any  con- 
tract  wilh  the  pursneics.  He  was  not  authoris- 
ed by  the  Creditors  to  enter  into  new  contraet^. 


.  ISSUE* 

"..Jjt  bwxg  admitted  that  the  estate  of  An- 
^*  thony  Heiii;y  Gruteiner,  iromfounder,  Leikh 
V  Walfc^^neai:  liidiiidlNiigh,  was,  on  the  l^th  day 
<<  of  June  i8S4^  sequestrated  X  by  the  Court  of 
''  Session,  in  terms  of  the  statute,  and  that  the 
*^  defenderi^  clanned  aii  ic^reditot^d  on  the  said  se* 
*'  questrated  estate : 

**  1.  Whether,  after  the  ^said  sequestration, 
'*  the  iron-foundry  and  other  business,  previ- 
**  ously  carried  on  by  the  said  Anthony  Henry 
**  Gutzmer,  were  continued  by  the  trustee  and 
**  creditors  on  the  said  sequestrated  estate  i 
'*  and  whether,  on  or  about  the  beginning  of 
**  September  1824,  the  said  trustee  and  credi- 
<<  tors  undertook  and  agreed  to  finish  to  the 
**  pursuers  three  vats  of  good  and  sufficient 
*<  workm^toliip,  and  to  deliver  the  tatte  e^y 
*^  in  the  month  of  October  18^4,  or  within  a 
«« t^^ii&jbtiable  titUi^ ;  and  ythiXtlet  th6  said  de- 
«  fenders  failed  to  perform  their  saiA  i^riee- 
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<^  ii)^t/to  the  loss  and  damage  of  the  pur-    Taylor  &  Co. 

"  SUWrS  ?  Sir  William 

«.  Whether  the  defendets,  &c-  agreed  to    ^*''''*^'  ^  ^°' 
fUrakih  three  soap-fan  bottoms  ? 

Mmicreiff,  D*  F^  for  the  pursuers,  said.  The 
creditors  authorized  the  trustee  to  carry  on  the 
work ;  and  he  engaged  to  execute  the  ordei^ 
given  by  the  pursuers,  who  have  suffered  great 
damage  from  th&  delay ;  and  when  the  pans 
wete  put  up  they  were  insuflScient. 

When  a  witness  was  called, 

Skene,  for  the  defenders.*-^He  is,  and  at  the  a  cierk  who  re- 

.  ceives  a  share  of 

tune  of  the  order  w^s,  a  partner  of  the  pur^   profitofhismas- 

XX       1  •     .  1  11  ter's  buraness  an 

suers.     He  does  not  record  a  sakry,  but  a  inadmissible 
diare  of  [N^ofitd  ;  and  to  fre^  himself  from  the   ^^  .^' 
character  of  partner^  he  lAust  advertise  but  and 
send  special  notice  to  the  customers. 

Moncreiffl  Di  l^.-'^The  argument  proceeds 
on  ft  Wrong  assumptioil  both  df  law  and  fact. 
The  company  ilvas  origiiially  John  Taylor  and 
Company ;  and  after  the  sequestration  of  John, 
William  advertises  that  he  is  to  carry  on  the 
trade,  and  the  change  of  finii  is  a  sufficient  no-  2  Beii's  com. 
tice.  The  witness  may  be  liable  to  the  public  ^^ 
as  a  partner ;  but  he  swears  that  he  is  n6t  a 
paitnen     He  is  a  cleirk  paid  by  a  per  centage. 
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Taylor  &  Co.        Jeffrey. — He  is  a  partner ;  and  if  not,  he  hatf 
Sir  William     Still  a  direct  interest  in  tbb  result  of  the  cause. 

No  authority  has  been  given  for  the  doctrine, 
that  a  clerk  with  a  per  centage  is  not  a  part- 
ner ;  but  in  this  case  the  entry  in  the  books 
shows  that  what  he  draws  is  a  share  of  profit 
and  loss ;  he  has  therefore  a  direct  interest  to 
increase  the  profit. 

Lord  Chief  Commissioner*— -In  almost  all 
points  of  view  this  is  a  delicate  question  ;  and 
it  is  a  most  anxious  situation  in  which  a  judge 
is  placed  when  called  on  to  reject  evidence. 

I  do  not  wish  to  go  minutely  into  the  ques- 
tion, whether  this  person  is  a  partner,  as  there 
is  sufficient  evidence  on  the  other  view  to  de- 
cide  the  case  ?  The  witness  has  stated  himself 
to  be  a  clerk,  not  a  partner ;  but  his  admissi-^ 
bility  doesinot  depend  on  his  opinion  of  his  situ* 
ation.  That  must  be  guidod  by  what  in  law  is 
his  situation.  His  opinion  of  his  interest  only 
goes  to  affe<^t  his  credit.  In  what  situation, 
'then,  does  he  stand  ais  to  his  interest,  to 
make  a  gain  or  avoid  a  loss  ?  Suppose  he 
establishes  a  gain,  then  he  is  entitled  to  a 
shai'e ;  and  though  the  balance  has  been  struck, 
and  he  has  a  discharge  to  save  him  from  loss, 
still  would  not  he  be  liable  for  the  expenses 
to  the  pursuers  ?    Is  not  this  an  interest  which 
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law  has  createdi  and  of  which  he  cannot  divest    Taylou  &  Co. 
himself? — ^We  reject  the  witness.  Sir  William 

Forbes  &  Co. 

Jeffrey^  for  the  defenders. — The  pursuers 
have  completely  failed.  The  only  authority 
given  by  the  creditors  was  to  finish  going  con- 
tracts. The  bankrupt,  as  an  individual,  enter- 
ed into  this  agreement.  The  pursuers  failed 
to  prove  that  the  defenders  contracted  with 
them,— that  a  contract  in  the  terms  specified 
was  entered  into  and  broken, — or  that  they  suf- 
fered any  loss  ;  besides,  he  ought  to  have  called 
all  the  creditors,  though  even,  if  they  had  been 
(Called,  it  is  too  late  after  the  composition  with 
.the  bankrupt. 

Lord  Chief  Commissioner. — This  is  an  ac- 
tion brought  against  a  few  of  the  creditors  of  a 
bankrupt,  and  not  against  the  bankrupt  him- 
.  self ;  and  though  I  at  first  thought  it  might 
have  been  decided  by  the  learned  Judge  who 
sent  it,  I  am  now  satined  that  there  might 
have  been  facts  fixing  this  contract  on  the  de- 
fenders, and  binding  them  individually. 

If  the  contract  is  fixed  against  them,  then 
the  questions  are,  whether  the  work  was  insuf- 
ficient ;  whether  the  damage  is  proved  ;  whe- 
ther there  was  an  undertaking,  and  a  breach  of 
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Not.  81, 


Tayloa  &  Co. 


V. 


Sia  William 
Forbes  &  Co. 


, » 


tbM  undtfrtaking  ?  It  k  admitted  that  the  de- 
fenders were  ci^ditors ;  and  the  first  question 
is,  whether  the  work  was  continued  by  the  cre- 
ditors ?  and  it  is  clear  on  the  evidence,  that  the 
authority  given  by  the  creditors  to  carry  on  the 
work  was  only  to  cmnplete  the  ooatraets  already 
enteried  into  ;  and  the  question  in  the  issue  is, 
whether  the  trustee  and  creditors  undertook  ? 
Ttie  trurtee  and  oiieditors  must  concur,  in  order 
to  bind  the  creditors  in  any  new  cMtract ;  and 
the  purpose  of  sending  this  ease  to  trial  was  to 
asoertain  whether  there  was  any  thing  binding 
the  creditors.  I  cannot  state  to  you  that  a 
trustee  on  a  sequestrated  estate  is  agent  for  the 
creditorSi  unless  he  has  special  authority  from 
them  ;  and  it  appears  that  even  he  at  first  dis« 
approred  of  tibis  transaetion,  but  afterwards  did 
acts  confirming  it.  These  might  possibly  be 
lunding  oa  him  ;  but  in  ^is  he  was  not  acting 
as  tmstee  \  per  is  there  any  act  by  4tie  eredit^re 
underlying  the  obligation ;  and  unless  both 
they  and  the  trustee  und^took  aad  agreed,  the 
rest  is  immaterial. 

The  bankrupt  swore  ihfX  there  w«s  no  con- 
tract as  to  time ;  you  must  therefore  eonaider 
the  state  of  the  trade,  and  of  tiie  workmen, 
who  were  thfn  in  a  state  of  insubordination,  in 
estimating  what  is  a  reasonable  time.    You  will 
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also  consider  the  complaint  made,  that  no  writ- 
ten answers  were  sent  to  the  pursuers'  letters. 
You  must  hold  that  the  v^bal  answers  sworn 
to  were  those  given ;  and  you  must  consider, 
whether,  in  the  circumstances,  the  letters  were 
written  with  a  view  to  an  action. 

If  you  differ  from  me  in  tkeview  I  take  of 
the  case,  you  must  then  consider  the  damages ; 
and  ib  such  a  case  you  weie  e&titled  to  proof 
of  specific  4aniage»  Imt  here,  there  i&noD^'t9uch.. 
There  is  no  doubt,  however,  that  a  trader  who 
iff  kept  out  of  the  means  of  carrying,  on  his  trade 
must  suffer  damage. 


Tayloe  &  Co. 

V, 

Sir  William 
F0B.BE8  &  Co. 


Yer^ipll'-^Fpf  lihe  4€sffip4«r8  pn.^J#rt^  issues. 

Moncrieff,  D.  F.  ai^^  4^ore,  for  the  Pi^frsuers. 

Jeffrey  and  Skene,  for  the  Defenders. 

(Agente,  G,  M'€aUuii%,  w.  s.*(?iA*wi  and  Heetor^  w.  9,)        ' '  ' 


When  expenses  w»i«  giwn,  an  application 
was  made  by  the  puiemer  fi»*  the  expense  of  dis- 
euBsing  the  pi^Ihnixuy  defene.. 

•  •  \        •    '     "  :  ■' 

LoRP  Chibf  Co]^MS9sio>a;EE.-^In  this  case 
a  debate  was  necessary,  independent  of  the  pre- 
liminary defence ;  and  as  the  defenders  have 
been  suceessful  on  the  merits,  we.  dismiss  the 
motion* 


Dec.  13, 1827*^ 
Ciieumstances  in 
vhich  the  ex- 
pense of  discuss- 
ing a  pieliminary 
defence  was  not 
given. 
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Rezd  &  Co. 

V, 

Sinclair. 
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1827. 
Dec  3. 

Damages  for 
breach  of  oon- 
traet  in  not  de- 
livering market- 
able ttavet. 


Reid  &  Co.  V.  Sinclair. 

This  was  an  action  to  recover  the  price  of  cer- 
tain pipe  and  hogshead  staves.         « 

Defence. — The  staves  sent  were  not  mar- 
ketable. 

ISSUE. 

**  Whether,  on  or  about  the  5th  day  of  JDe- 
<*  cember  1825,  the  defender  agreed  to  pur- 
**  chase  from  the  pursuers  3000  Dantzic  crown 
'*  hogshead  staves,  at  L.  8^  per  thousand,  and 
**  SOOO  Dantzic  brack  hogshead  staves,  at  L.  72 
**  per  thousand,  to  be  imported  without  deky 
**  from  Dantzic,  at  six  months  credit  from  the 
**  date  of  the  arrival  ? — and.  Whether  the  de- 
*^  fender  failed  to  implement  the  said  agree* 

ment,  to  the  loss,  injury,  and  damage  of  the 

pursuers  ?*' 


4( 


« 


Netwes  opened  the  case,  and  stated  the  date 
of  the  bargain  and  transmission  of  the  staves : 
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That  there  was  no  tetrgain  for  picked  staves  ;  Reid  &  Co 

and  that  those  sent  being  passed  by  the  bracker,  Sinclair. 

the  defender  was. bound  to  take  them.  ^.^-v^v/ 

A  witness,  on  cross-examination  by  the  de-  competent  to 

fender,  was  asked,  whether  a  verbal  bargain  was  ^Ln^  in 

J     i?      a1_         -J.           •      r\^A.  L  which  a  written 

made  for  these  staves  m  October.  agreement  on- 

Jeffrei/  objects. — The  baigain  is  proved  by  ^^^^ 
the  bill  of  lading,  and  parol  evidence  is  incom- 
petent. « 

Cockburn. — The  statement  in  the  pleading 
is,  that  they  were  sold  by  a  verbal  bai^n,  and 
the  date  is  material. 


Lord  Chief  Commissioner. — There  is  no 
doubt  that  this  is  competent.  It  is  established 
that'  the  staves  were  delivered  in  March,  and 
the  invoice  is  the  5th  of  December ;  hut  it  is 
competent  for  the  defenders  to  'prove  a  prior 
i^greement,  andthe  circumstances  in  which  the 
bai^n  originated. 

Cockbum^  for  the  defender. — The  issue 
turns  on  whether  the  defenders  failed  ;  and  we 
mdntain  that  the  failure  was  by  the  pursuers. 
The  date  is  material ;  for  the  pursuers  say,  in  De- 
cember the  demand  was  so  great,  that  the  best 
staves  could  not  be  expected.  We  say  the  bar- 
gain was  in  October,  as  the  number  and  price 
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Ke»  &  Co.     ^ere  then  fixed  ^  and  that  we  were  entitled  to 
Sinclair,      tbe  best  quality,  as  we  were  ta  pay  the  best 
price.    As  soon  as  we  saw  the  staves  they  were 
rejected  as  too  thin. 

Jefftejf.^fThste  was  a  commuiung  in  Qcto- 
her«  but  the  invoice  is  the  wrifaten  agreement ; 
and  if  the  pursuers  furnished  a  good  article,  you 
eaniot  find  against  them  on  this  i^sue,  which  is 
limited  to  the  ^h  December.  I  admit  that 
the  defender  was  entitled  to  a  fair  marketable 
commo^ty^  and  that  these  staves  are  not  of 
prime  qujality ;  but  there  Is  no  evidence  that  a 
good  stave  is  not  marketable,  because  U;  is  under 
2^  inches  thick. 

LoBD  Chieb  CoMMiS9n»r£R.-mThia  case  has 
turned  out  one  purely  for  your  oonsideration, 
and  therQ  are  two  questions,  1»  Whether  these 
was  ^  contrafst  completed  ?  and  2,  Wheti^er  it 
was  broken  ?  On  the  whole  circiMPstanws,  it  is 
not  easy  to  say  the  contract  was  not  ioomplej^ed, 
but  up  to  the  5th  December  it  was  <mly  in  pro- 
gress. In  this  case  there  was  na  speeial  war<- 
ranty,  aqd  therefore,  tbe  question  is  nott  whether 
the  staves  were  of  a  particulas  de8eci(ition,  but 
whether  they  were  a  good  marketable  article. 
The  only  question  is  on  the  thickness,  and  the 
contract  does  not  specify  any  scantling.     Tfa^ 
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evidence  of  the  thickness,  therefore,  is  to  be 
taken  merely  as  a  means  of  juidging  of  the  suf- 
ficiency of  the  staves,  and  you  must  decide 
whether,  if  they  are  not  2^  inches  thick,  they, 
are  not  marketable.  The  correspondence  is 
ipipoittai^t  on  this  point,  and  one  witness  said, 
if  theie  was  no  bai^n  as  to  thickness,  he 
thought  he  must  take  staves  commissioned, 
though  under  that  thickness.  These  staves 
are  pvoved  insufficient  for  whisky,  but  it  is  not 
proved  that  the  bargain  was  for  whidi:y  staves. 
If  the  defisnder  had  received  the  staves,  it  might 
have  gone  far  to  fix  them  on  him,  but  he  re- 
jeoted  them  immediately. 

Verdict*— For  the  pursuers,  damages  L.  36^. 

J^ey  and  Ntaves^  fbr  the  Pursuer. 

CvfkkunK  lod  B^nihitrSvA,.  for  tl^  Dtef^nder. 
(Agents,  John  Murdochy  s.  s.  c.  aod  Jb^  Harvey-) 


MHIiAEEN  . 


mt^^^ 


FRESETirT, 
LOBBS  CBISF  OOJIf AflSSIOXER  ANB  OKIKOI^VIE. 


1827. 

A  .  Damages  against 

N  action  of  damages  against  a  master  and  ser-   &  ^^^^^  "^ 

vant  for  injury  caused  by  the  negligence  of  the  jury  caused  by 

the  negligence  of 
servant.  the  senrant 
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Dec.  10, 


M'La&en 

V. 

Rae,  &c. 


Defence. — The  master  is  not  liable  for  the 
culpable  negligence  of  the  servant,  and  neither 
are  liable  for  an  accident. 


(I 

u 

t€ 
(( 
II 
11 

II 
II 
II 


ISSUE. 

*'  Whether,  on  or  about  the  11th  day  of  Sep 
tember  1896,  in  the  street  called  Gallowgate, 
in  the  city  of  Glasgow,  a  horse  and  cart,  the 
property  of  the  defender,  John  Rae,  and  un- 
der the  management  of  the  defender,  Thomas 
Downes,  then  acting  as  his  servant,  did, 
through  the  fault,  negligence,  or  want  of  skill 
of  the  said  Thomas  Downes,  cause  bodily 
harm  to  the  pursuer,  to  the  loss,  .injury,  and 
damage  of  the  pursuer  ?" 


Cockhum  opened  the  case,  and  stated  the 
facts,and  said.  That  the  masterwasclearly liable, 
-—that  by  the  police  act  carts  were  not  to  be 
left  in  dangerous  situations,  and  practice  had 
explained,  that,  unless  some  one  was  at  the  head 
of  the  horse,  it  was  to  be  held  dangerous. 


SiSgttSS^  w       ^  witness  having  stated  that  there  was  no 
a  cart,  silent    Qamc  ou  the  cart,  but  that  the  carter  said  it  be- 

tp  give  prima  ' 

facU  evidence  of    longed  tO  RaC. 
the  property.  -r  r-%  r-%  mi  • 

Lord  Chief  Commissioner. — This  is  not 
proof  of  the  property  of  the  cart,  but  is  good 
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prima  fades  evidence ;  and  the  other  party^  if     M'Labkk 
they  dispute  the  fact,  must  prove  the  contrary.      Rae,'  &c. 

Rutherfordj  for  Rae. — I  admit  the  property, 
though  it  has  not  been  proved  by  the  best  evi* 
dence.  The  fa^ts  proved  are,  that,  while  the 
servant  is  loading  two  carts,  the  horse  of  one 
bolts  off,  partly  through  the  negligence  of  the 
pursuer,  he  therefore  cannot  get  damages.  The 
regulations  of  police  requiring  a  person  to  be  at 
the  head  of  the  horse  are  not  carried  home  to 
the  defender.  The  question  here  is,  whether 
there  was  great  ne^igence?  In  the  case  of 
Linwood  and  Hathom  strong  doctrines  w6re  linwood  v.  Ha.^ 
laid  down ;  but  the  quesftioh  is,  whether  the  ac-  Ma™i8i7.^^'^ 
cident  was  likely  to .  happen  ?  Hei^e  thei^  is 
merely  a  legal  responsibility,  and  the  facts.raise 
;  a  question  of  law.  ' 

Lord  Chief  Commissioned. — This  case  has 
been  correctly  conducted  on  both  sides,  apd  the 
evidence  has  been  properly  cirdumscnb^.  You 
are  to  consider  the  situation  of  these  parties, 
and  that  the  point  to  be  made  out  is  negligence, 
not  malevolence }  and  in  considering  the  case  of 
the  servant,  you  will  not  be  disposed  to  give 
against  him  what  might  distress  him. 

The  words  of  the  issue  clear,  away  the  obser- 
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MOiAKEK  vation  lihtt  has  been  made  on  the  law ;  fbr  the 
RAE/&e.  questum  here  is  not  whether  this  was  a  cuU 
pable  act  of  the  servant,  or  whether  it  was  wil- 
ftil  diaobediende  of  oirders,  or  without  or  beyond 
his  employment,  but  whether  the  servant  did 
Ii6t  do  what  was  necessary  for  the  protection  of 
the  public^  The  act  of  the  servant  to  mtike  hb 
master  answerable  for  it  must  be  in  the  regulai* 
course  of  his  duty« 

The  fault  must  arise  from  waut  of  skill  or 
attention,  and  not  from  a  wilful  act.  A  cHmi^ 
nal  act  will  not  isubject  the  dbsent  and  iilnoceikt 
toasti^*  In  this  case  waht  of  aktll  may  be  laid 
ae^e,  as  ntit  itppHooble  to  the  cirbnm&risancesi 

Thfe  police  act  hemg  publid,  all  are  boilnd  td 
liotice  it,  but  it  carries  tht  ifasiber  very  little 
fi9Mher  than  the  cominoii  law  $  and  the  question 
is,  whether  a  cart  in  the  situatioti  of  this  one 
was  dangerous  to  the  public,  and  whether  one 
of  the  moh  ought  not  to  have  been  at  the  Head 
of  the  horses  ?  The  question  hire  is  on  thfe 
commdn  laWi  whether  this  person  Was  ill  his 
i>otnmod  employments  and  was  negligent?  Whe- 
ther ther^  Was  such  diligence  iised  as  is  tequi- 
i^ite  td  free  pasneugers  from  injury?  axid  it  is  clear 
that  the  accident  would  not  have  happened  if 
there  had  been  any  one  at  the  head  of  the 
horses. 
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If  you  find  fdr  thb  pursuer,  you  will,  on  eon^ 
sideration  of  the  facts,  giVe,  what  is  reasonable  ) 
and  damages  ought  never  to  be  vindictive*  The 
v^ant  of  employment  fbr  three  months  at  the 
rate  stated  V^ould  amoiint  to  about  L.  18,  and 
tiieitt  ii  tke  expense  ^  onre^  and  the  permanent 
injury^ 

Verdict-^Fior  thie  pursuer.  Dami^es  against 
Ba^  L.  JS9  <snd  agluiiat  Downes  one  ihillihg* 

OukifUm-^  mud  A.  M^ikii,  for  th»  ^uniidr.: 

Buiherfqrdi  for  the  Defender. 

(Agents,  Ch,  F.isher^  /inderton  and  Whitehead*) 


M1LLE& 

i;. 
Har^ib. 


'    J 


PBJESENT, 
LORD  CHIEF   COMMISSIONER. 


4'^ 


Miller  v.  Harvie. 

Am  iactibh  of  damag^i  Ug^iiist  a  m^tei^  alid 
iserVlant  fot  causing  the  d^ath  of  the  puriraer's 
cliild  through  the  tie^Iigence  of  the  servant. 

OefenOb  for  the  masten^^lTbe  circumstan- 
ces, if  true,  are  not  relevant    But  the  inatten- 
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Finding  for  the 
defendera  in  an 
action  of  dama- 
ges against  a 
master  and  ser- 
vant, for  causing 
the  death  of  the 
putsuer^i'ehttft. 
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^'v"*      tion  of  the  pursuer  was  the  chief,  if  not  the 
Haryib.      sole  cause  of  the  accident. 

ISSUE. 

'^  It  being  admitted  that  William  Wilson 
«<  was  servant  to  the  defender,  Thomas  Hanrie, 

from  Whitsunday  to  Martinmas  182& 
It  being  also  admitted,  that  on  the  16th 

day  of  September  1896,  in  the  street  in  the 
'*  city  of  Glasgow  called  6allowgate»  a  cart, 

the  property  of  the  defender,  passed  over, 
*'  and  caused  the  death  of  the  pursuer's  son ; 
**  and  that  at  the  time  it  so  passed  over  the 
^*  child,  the  said  cart  was  under  the  manage- 
'<  ment  of  the  said  William  Wilson : 

'<  Whether  the  death  of  the  said  child  was 
''  caused  by  the  fault,  negligence,  or  want  of 
*'  skill  on  the  part  of  the  said  William  Wilson, 
'^  to  the  loss,  injiyry,  and  damage  of  the  pur- 
"suer?*' 

Cockhum^  for  the  pursuer  said.  The  case  is 
simple,  and  both  the  master  and  servant  are 
liable.  The  servant  was  drunk  and  sitting  on 
one  of  two  carte,  with  only  a  single  rein.  Law 
allows  money  to-  be  given  as  the  only  reparation 

Bflird  t>.  Hunil*      ^  i#«««  "■•  t    Ar\ 

too,  July  4, 1826.   for  mental  sunenng ;  and  m  a  recent  case  L.40 
790.*^       ""'   was  givea  fdr  the  loss  of  a  fingen 
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Jeffirey^  for  the  defender* — This  is  a.  hard 
case,  as  I  only  appear  for  the  master ;  and  this 
is  in  fact  a  trial  as  for  culpable  homicide  against 
a  person  who  was  not  present.  The  questions 
are,  whether  the  death  was  caused  by  Wilson  ? 
and  whether,  if  he  were  here  and  solvent,  the 
master  would  be  liable  ?  There  is  no  furious 
driving,  or  out  of  the  regular  course,  and  the 
child  came  in  the  way  from  the  negligence  of 
its  parents.  Having  employed  a  careful  ser- 
vant, the  master  is  not  liable  in  solatium,  though 
he  might  be  liable  for  actual  loss. 

Lord  Chief  Commissioner. — An  action 
of  this  sort  is  very  rare,  and  this  is  the  first  of 
the  kind  which  has  come  to  be  tried  in  this 
Court.  The  question  here  is,  not  the  civil 
liability  of  a  master  to  repair  damage  done  by 
his  servant^  but  whether  he  shall  pay  a  sum  of 
money  as  a  consolation  to  a  parent  for  his  med« 
tal  suffering  for  the  death  of  his  child,  when 
there  has  been  no  public  prosecution  of  the  ^ 
servant  ? 

Throughout  the  empire,  an  action  may  be 
brought  for  the  expenses  caused  by  such  an 
act,  as  is  here  charged;  and  by  the  law  of 
Scotland  the  action  is  relevantly  brought  for 
reparation  of  the  mental  suffering  by  the  pat^^. 

VOL.  IV.  c  c 


388  CASES  TRIED  IN  Dec.  24, 

But  there  is  still  a  question  before  you,  whether, 
on  the  evidence,  you  are  to  find  beyond  the  ac- 
tual expense  incurred  ? 

We  ought  to  consider  this  case  soberly  and 
discreetly,  and  with  right  feelings  of  justice, 
without  any  excitation.  There  is  nothing  to 
cause  observation  on  the  party  who  brings  the 
action,  or  on  the  defender ;  nor  should  we  be 
influenced  by  any  opinion  that  it  would  be  bet- 
ter if  the  law  were  otherwise.  We  must  take  the 
law  as  it  is. 

This  is  an  action  founded  on  the  liability  of 
a  master  for  an  act  by  a  servant  out  of  his  sight. 
We  had  very  recently  occasion  to  consider  the 
law  on  this  subject,  and  though  the  facts  of  the 
one  case  do  not  bear  on  the  other,  the  law  is  the 
same  in  both.  The  issue  is  laid  on  the  fault 
and  negligence  of  the  servant ;  and  it  could 
not  have  been  otherwise.  Neither  here  nor  else- 
where  could  it  be  held  that  the  master  is  liable 
for  the  wilful  acts  or  criminal  acts  of  a  servant ; 
but  he  is  liable  for  want  of  skill  and  attention, 
as  he  must  employ  skilful  and  attentive  ser- 
.  vants.  He  is  civilly  liable  for  the  fault,  negli- 
gence, or  want  of  skill  of  the  servant,  but  is  not 
liable  for  wilful  acts  out  of  the  duty  he  has  to 
perform.  The  employer  is  clearly  liable ;  but 
with  this  limitation,  that,  if  the  person  is  in 
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the  regular  discharge  of  his  employment,  and       Millbr 
if  the  blame  is  in  the  person  suffering,  he  must      Harvie. 
submit  to  the  injury.     But  there  are  shades  of 
cases  and  degrees  of  blame  on  both  sides,  wliich 
must  be  considered.     Here  you  must  consider 
the  facts  proved,  and  the  degree  of  blame  of 
leaving  this  child  on  the  street ;  that  the  child 
had  wandered  to  the  opposite  side  of  the  street 
into  a  situation  where  it  was  not  to  be  expected ; 
and  then  make  up  your  minds,  as  I  should  be 
sorry  if  you  went  on  my  impression  of  the 
case.     The  case  is  not  one  of  rash,  but  of  ne- 
gligent and  faulty  driving,  and  if  a  servant  is  in 
the  habit  of  acting  in  this  manner,  the  master 
must  be  held  to  know  it,  and  be  liable  for  keep- 
ing a  servant  of  that  character.     It  is  esta- 
blished, that,  though  the  servant  was  drunk  at 
the  time,  he  was  not  habitually  so.     Had  he 
been  a  habitual  drunkard,  the  master  was  clearly 
liable,  but  if  this  was  accidental  drunkenness, 
the  master  was  not  on  that  ground  answerable. 
This  brings  it  to  the  pure  question  ef  whether 
there  was  such  freedom  from  fault  on  the  part 
of  the  pursuer,  and  such  fault  on  the  other  side 
as  to  render  the  defender  liable  ?     [His  Lord- 
ship then  stated  the  facts,  and  what  he  con- 
sidered the  carelessness  of  both  parties,  and 
then  said,]    If  the  carts  were  improperly  equip- 
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Hops 

Magistbates 
OF  Selkirk. 


ped,  and  the  driver  sitting  in  them  with  a 
single  rein,  and  if  they  were  in  a  wrong  place, 
then  this  is  fault  and  negligence  for  which  the 
master  is  liable,  and  you  must  assess  damages. 
The  expense  of  the  funeral  is  easily  ascertained. 
But  on  the  solatium,  being  myself  a  father  and 
grandfather,  I  cannot  assist  you  in  estimating 
in  money  a  claim  for  such  an  injury. 

Verdict — For  the  defender. 

Cockburn  and  A,  McNeil,  for  the  Pursuer. 

Jeffrey  otid  Pyper^  for  the  Defender. 

(Agenu,  N0  W,  Robertson^  s.  s.  c.  M^MUUtn  and  Gravis  w.  ».) 


PRESEKT, 
LOED  CRIKOLETIE. 


1827- 
Dec.  26. 

Finding  as  to 
the  usage  of  a 
burgh  in  refe- 
lence  to  the  ad- 
mission of  free* 
men. 


Hope  xj.  Magistrates  of  Selkirk. 

This  was  a  petition  and  complaint  against  the 
election  of  Magistrates  of  Selkhrk  in  1825,  on 
the  ground  that  the  votes  of  certain  masons 
had  been  improperly  received  in  the  election  of 
the  deacon  of  the  hammermen.  At  the  elec- 
tion of  the  deacon  there  were  nineteen  votes 
on  one  side,  and  twenty  on  the  other»  including 
eight  votes  now  questioned. 
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ISSUES.  Hope 

The  issues  contained  an  admission  that  eer-   Magistrates 
tain  individuals  tendered  their  votes  for  one    ^J^^f^^^J^; 
leet,  and  that  the  deacon  gave  his  vote  for  ano«> 
ther,  but  did  not  tender  or  reserve  his  right  to 
a  casting  vote.     The  questions  then  were, 
1.  Whether  these  eight  individuals^  or  any  of 
them,  were  wrongfully  admitted  to  vote?  fL 
Whether  the  majority  of  hammermen,  exclud- 
ing these  individuals,  met  and  shortened  the 
other  leet,  and  whether  a  deacon  was  duly  elect- 
ed from  the  leet  so  shortened?  d«  Whether, 
by  the  constitution  of  the  burgh,  the  deacon 
must  be  held  to  have  given  bis  casting  vote  for 
the  second  leet,  provided  the  numba*  of  qnali*- 
fied  votes  proved  equal  ? 

Sandford,  for  the  pursuer,  stated  the  consti* 
tution  of  the  burgh,  and  the  facts  out  of  whidi 
the  question  arose^:  I'hat  the  town  council 
shortened  the  leet  sent  by  the  twenty^  and  that 
to  remedy  this  evil  the  deacon  and  incorpo- 
ration met  and  diortened  the  other:  That 
these  eight  had  no  right  to  vote,  as  they  were 
not  burgesses,  and  had  not  applied  in  time  to 
be  admitted.  ^  «>py  o^  th« 

seal  of  cause  en- 
tered in  the 
tTTi  •  1  •         ■  1     /•   1        hooks  of  a  cor- 

When  It  was  proposed  to  give  the  seal  of  the   poraUon  admis- 

sible  evidence. 


392  CASES  TiUED  IN  Dec.  26, 

Hon        incorporation  in  evidence,  it  was  objected,  that 
Maoisteatbs   it  could  not  be  proved  by  the  deposition  of  a 
or  Selkirk,    ^^^^y  j^^  jj^^  cause,  but  it  was  admitted  that  the 

deacon  said  that  this  was  the  seal.  It  was  then 
proposed  to  give  in  a  copy  entered  in  the 
minute-book  of  the  incorporation,  but  chis  was 
rejected,  and  an  objection  was  taken  to  the 
clerk  of  the  incorporation  proving  the  seal,  as 
he  was  not  the  proper  custodier.  It  was  also 
Clark  V.  Spence,  maintained  that  a  haver  could  not  prove  where 
460.  '  he  got  a  document,  and  that  the  town-clerk 

onght  to  be  called. 

Hope^  SoL'Oen. — The  seal  is  probative,  and, 
being  dated  before  the  statute  1681,  does  not 
require  witnesses. 

Lord  Cringletie.— The  only  way  the 
clerk  could  prove  it  would  be  by  producing  the 
document  which  is  here.  If  the  want  of  the 
seal  attached  to  it  is  an  objection,  I  suspect 
the  same  might  be  made  to  most  charters  of 
a  hundred  years  old.  It  is  said  this  may  not 
be  the  seal  of  cause,  and*  that  there  may  be  a 
different  one ;  but  the  clerk  of  the  corporation 
proves  that  this  was  what  he  considered  the  seal 
of  cause.  An  entry  in  the  books  of  an  early 
date  I  should  think  good,  but  the  more  you 
can  authenticate  it  the  better. 


a  burgess. 
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The  clerk  of  the  burgh  was  called  to  pro-        Hope 

duce  a  document  bearing  to  be  a  burgees  ticket  magistrates 

in  favour  of  one  of  the  persons  objected  to ;  ^^^^J^^ 

when  it  was  about  to  be  reaS,  a  document 

bearing  to  be  a 

Cockburn  objects.  This  is  incompetent.  Be-   burgess  ticket, 

,  _  ,  but  not  delivered 

ing  produced  by  a  witness  does  not  make  it   to  an  individual, 
evidence.    The  record  does  not  deny  that  they   that  he  was  not 
are  qualified  to  be  burgesses.     The  issue  is 
general,  but  if  they  go  out  of  the  record,  it  is 
surprise. 

Hope^  Sol.'Gen. — We  call  the  clerk  to  pro- 
duce the  document ;  and  unless  they  prove  that 
they  have  burgess  tickets,  I  shall  argue  that 
they  are  not  burgesses,  as  the  tickets  never 
were  given  to  them,  but  remained  in  the  hands 
of  the  clerk. 

Lord  Cringletie. — I  do  not  know  what 
this  document  proves,  but  Mr  Cockburn  ob- 
jects to  it ;  and  when  I  wished  to  know  whe- 
ther he  asserts  that  these  persons  were  bur<- 
gesses,  the  only  answer  is  a  general  one,  that 
they  were  qualified  to  be  admitted  freemen. 
With  respect  to  surprise,  there  is  something 
like  information  on  the  subject,  though  it  is 
not  i»recise.  Had  these  persons  applied  in  a 
regular  manner,  perhaps  they  would  have  been 
entitled  to  admission ;  but  it  is  admitted  that 
they  required  to  be  made  freemen  before  being 
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Hope 

V, 


allowed  to  vote ;  and  in  these  circumstances 

Magistrates   perhaps  the  pursuers  were  not  bound  to  prove 

or  siiLKiiK.    ^j^^  negative,  but  they  take  it  upon  themselves, 

and  I  admit  the  document. 


In  a  question  as 
to  an  election  in 
a  burgh,  one 
pursuer  admit' 
ted  as  a  witness 
for  the  others. 


An  objection  was  taken  to  the  examination 
of  one  of  the  pursuers  as  a  witness,  but  Wight 
and  Ccmnel  being  referred  to  as  authorities,  Mr 
Cockbum,  though  he  still  took  the  objection, 
said  he  expected  it  to  be  decided  against  him. 
Cockbum.— A  party  is  bound  strictly  to  make 
out  this  case,  and  it  is  peculiarly  necessary  here 
where  the  question  is,  whether  the  minority 
could  make  itself  the  majority  ?    There  was  hwe 
a  double  return,  and  the  magistrates  were  bound 
to  decide,  and  did  decide,  which  was  the  right 
one.     The  other  party  must  prove  the  issue ; 
and  the  objection  on  which  they  now  rely  is, 
that  these  persons  were  not  bui|;esses ;  that 
they  did  not  apply  in  proper  time;  and  that,  not 
having  been  admitted  burgesses,  they  could  not 
vote.     There  is  no  evidence  that  they  are  not 
in  the  books,  and  the  dues  paid.     It  is  said  they 
were  refused  admission,  because  they  did  not 
apply  in  proper  time ;  but  the  corporation  had 
power  to  admit  them.     The  minutes  of  the 
meeting  of  the  iiioorporation  are  the  only  evi- 
dence ol  what  took  place  at  the  meeting,  and 
they  do  not  state  that  these  votes  were  rejected. 
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V. 
8T 

OF  Sblkirk. 


Suppose  you  hold  that  they  were  unduly  ad-        Hope 
mitted  to  vote,  you  cannot  find  that  the  other   Magistrates 
person  was  duly  elected,  as  he  could  only  be 
elected  from  a  leet  shortened  by  the  magis- 
trates% 

Lord  Cringletie. — The  case  has  been  dis- 
tinctly opened  on  both  sides,  and  the  facts  are 
simple. 

The  interlocutor  of  the  Court  of  Session  ex- 
plains the  point  to  be  tried  under  this  issue. 
It  is  whether  these  parties  duly  claimed,  and 
were,  according  to  the  constitution  and  usage  of 
the  burgh,  legally  entitled  to  be  admitted  mem- 
bers of  the  incorporation.     The  main  feature 
of  the  seal  of  cause  is  proved  by  the  usage, — 
the  requisites  for  admission  are  four  years  ap- 
prenticeship,— that  the  party  is  a  burgess, — 
that  he  applies  to  the  deacon,  who  calls  the 
quarter-masters  to  assemble  and    admit  the 
claimant.     Now  this  requires  more  time  than 
these  parties  allowed  to  the  deacon  before  the 
meeting  of  the  trade,  and  he  accordingly  re- 
fused to  admit  them.     Were  not  these  persons, 
before  being  admitted,  bound  to  show  their  dis- 
charged indentures  and  burgess  tickets  ?  and 
was  the  deacon  bound  to  admit  them  in  this  pre- 
cipitate manner  without  their  producing  that 
necessary  evidence  ? 
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HopK  The  second  issue  does  not  decide  the  case,  as 

Magistrates   the  dcacon  must  be  elected  from  a  leet  shorten- 
OF  Sblkibk.    g^  jjy  jjj^  magistrates,  not  the  incorporation. 

There  are,  besides,  no  minutes  of  any  meeting 
of  the  nineteen  members,  and  their  having  met 
rests  on  the  statement  of  a  witness.  There  is 
evidence  that  a  shortened  leet  was  produced, 
but  it  is  not  proved  by  whom  it  was  shortened  } 
and  in  these  circumstances  I  do  not  exactly 
know  how  you  should  deal  with  it,  though  per- 
haps it  is  better  to  find  for  the  defenders  on 
the  second  and  third  issues. 
• 

Cockbum. — They  cannot  try  whether  a  dea- 
con was  elected  from  a  leet  "  so  shortened," 
unless  they  have  evidence  how  it  was  short- 
ened. 

HopCf  SoL'Gen. — They  may  find  that  a  dea- 
con was  elected  from  a  leet  not  shortened ;  and 
we  shall  then  succeed,  if  we  can  convince  the 
Court  of  Session  that  no  shortening  was  neces- 
sary. If  there  was  an  equality  we  hold  it  a 
void  election. 

Verdict — For  the  pursuers  on  the  first  issue, 
and  for  the  defenders  on  the  second  and  third. 


Hnpe,  Sol.'Gen.,  and  Sand  ford,  for  the  Pursuers. 
Cockbum  and  Monieith,  for  the  Defenders* 
(Agents,  John  Youngs  8.  s.  c.  and  William  Ltmg^  w.  s.) 
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PRSSEKT, 
L0ED8  CBlEr  COMXXSSIONEE  AND  CRINOLETIE, 


Wilbon'8 
Trubtess 

V 

Bruce. 


Wilson's  Trustees  v.  Bruce.  }^ 

Jan.  9. 

An  action  of  reduction  of  a  disposition  on  the  Finding  for  the 
ground  of  imbecility  and  facility,  with  fraud,  q^onoffacu 
circumvention,  and  lesion.  tion,  && 

Defence. — A  denial  of  imbecility  or  fraud. 


ISSUE. 

«  Whether  it  was  not  the  deed  of  Wilson  ?*' 

BrowHf  for  the  pursuer. — Wilson  was  inca- 
pable of  giving  instructions  for  this  deed,  or 
of  recollecting  one  clause  of  it  while  the  other 
was  rieading.  He  was  imbecile,  but  at  times 
was  obstinate. 

Jeffrey,  for  the  defender. — If  there  was  suf- 
ficient mind  in  this  person  to  enable  him  to 
choose  to  whom  his  property  should  descend 

•that  is  sufficient.  To  prove  hand- 

writing, the  wit- 
ness should  be 

In  the  course  of  examining  a  witness  as  to   hu^/L/thlt^t 
handwriting,  "  8'""^*- 


BmocE. 


398  CASES  TRIED  IK  Jan.  9, 

Wilson's  XhE  LoRD  ChIEF  COMMISSIONER  observed. 

Trustees 

V.  — If  I  were  proving  handwriting,   I   would 

ask  the  witness  whether  he  knew  the  hand- 
writing of  the  party — whether  he  ever  saw 
him  write — ^whether  he  had  corresponded  with 
him — and  whether  he  believed  the  writing  to  be 
that  of  the  party  ? 

Moncrefff. — ^This  is  a  case  in  which  you  have 
to  balance  the  evidence ;  and  the  question  is^ 
whether  the  pursuer  has  made  out  his  case  ? 

Lord  Chief  Comhis6Ion£r* — It  is  true 
that  a  person  to  be  able  to  make  a  will  does  not 
require  to  have  the  same  capacity  as  to  manage 
a  complicated  transaction ;  but  he  must  have 
competent  understanding  to  know  what  is  done, 
and  the  power  of  volition.  This  is  not  a  case 
of  compulsion  or  q£  fraud,  but  part  of  it  has  to 
do  with  a  degree  of  art  and  management ;  and 
in  deciding  whether  it  is  his  deed,  you  must 
consider  whether  this  person  was  so  dealt  with 
that  be  has  not  executed  his  volition.  You  will 
consider  the  character  and  credit  of  the  witnes* 
ses,  and  give  due  weight  to  the  facts  they  skate. 
Great  failure  of  sight  and  hearing  does  not  ii^ 
capacitate  a  person  from  making  such  a  deed, 
but  makes  it  peculiarly  necessary  that  the  per- 
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son  who  is  to  frame  the  deed  should  have  in-      Wilson's 

Trustees 

structions  so  clear,  that  he  is  sure  he  under-  v. 

stands  the  intention  of  the  party.     In  this  case 
many  of  the  witnesses  on  both  sides  agree  that 
Wilson's  judgment  was  not  gone,  but  that  his 
memory  was  so  impaired  that  he  could  not  re- 
collect the  different  parts  of  the  deed ;  and  it 
is  difficult  to  say  whether  he  understood  the  sub- 
stance  of  it  when  explained  to  him.     The  man- 
ner in  which  the  deed  was  read  and  explain- 
ed to  him  at  the  time  when  he  did  not  sign  it, 
gives  a  character  to  the  case  which  cannot  be 
taken  off  by  the  defender.     His  refusal  to  sign 
at  that  time  does  not  prove  that  he  did  or  did 
not  understand  it ;  but  you  will  recollect  that 
when  he  so  refused,  the  witnesses  went  away. 
That  when  they  were  called  back  he  signed 
without  farther  explanation,  the  person  inte- 
rested in  the  deed  observing,  that  they  should 
not  plague  him  with  further  explanation,  as  he 
was  now  ready  to  sign ;  and  permitting  this  is 
the  only  thing  which  appears  to  me  incorreet  on 
the  part  of  the  writer. 

Yon  must  consider  and  balance  the  evidence, 
and  attend  to  the  dates,  and  particularly  to  the 
documents,  as,  if  yon  consider  them  pure  and 
nnsuUied,  th^  go  far  to  counteract  the  evidence 
of  the  witnesses  for  the  pursuer,  who  may  have 


400  CASES  TRIED  XM  Jan.  10, 

Smith        been  mistaken  in  the  opinion  which  they  form'^ 
Kemp.        ed  ;  and,  on  the  whole  facts,  you  will  consider 
"^^      whether  this  individual  was  of  a  sound  or  wan- 
dering mind. 

Verdict — For  the  pursuers. 

Moncreiff,  D,  F.,  and  M,  Brown,  for  the  Pursuers. 

Jeffrey,  and  Cuninghame,  for  the  Defenders. 

(Agents,  John  Campbell  Jun.,  w.  s.  and  William  WaddeU,  w.  s.) 


PRESENT, 
L0BD8  CHIEF  COMMISSION  ER  AND  CRlNOLETlC. 


jilf  fo.  Smith  v.  Kemp. 

ruw^^nTfo?**  ^^  action  of  damages  against  a  law-agent  for 

v2idMc^'t'^*  negligence  and  error  in  not  obtaining  a  valid 

from  a  married  ^oud  in  SeCUritV* 

woman.  '' 


Defence. — ^The  defender  was  not  employed 
by  the  pursuers ;  and  the  bond  he  obtained  was 
in  conformity  with  the  instructions  he  received. 
The  pursuers  accepted  of  the  bond,  and  are 
barred  bv  homolofiration. 
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ISSUE. 

**  It  being  admitted^  that,  by  a  bond,  dated 


it 

cc 


the  19th  day  of  September  1821,  executed 
by  the  late  Alexander  Smith  and  Robert 
Anderson,  they  became  cautioners  for  Adam 
**  Clark,  farmer  and  cattle-dealer  at  Whiteside, 
**  for  a  cash*account,  or  credit,  with  the  Branch 
**  of  the  Bank  of  Scotland  at  Dumfries,  for  the 
**  sum  of  L.  300  Sterling,  and  interest  there* 
"  on : — 

"  Whether,  on  *  about  the  17  th  day  of 
<^  September  1821,  the  defender,  acting  as  law- 
**  agent  for  the  several  parties  aforesaid,  pro- 
*^  mised  and  undertook  to  obtain  a  valid  and 
<<  effectual  bond  of  relief  from  the  said  Robert 
^*  and  Adam  Clark,  and  from  Mrs  Mary  Clark, 
^*  (she  at  the  time  last  aforesaid  being  a  married 
^'  woman,)  the  mother  of  the  said  Adam,  in 
<<  security  of  the  said  sum,  by  obtaining  from 
the  said  Mary  Clark  such  bond  or  other 
written  instrument  as  would  affect  her  sepa- 
^*  rate  estate  of  Whiteside;  and  whether  the 
<<  defender  failed  to  perform  the  said  promise 
**  and  undertaking,  to  the  loss,  injury,  and 
**  damage  of  the  pursuers  ?'' 


i€ 


Smith 

V, 

Kemp. 


Whigham^  for  the  pursuers,  said,  The  defen- 
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Smith 

V, 

Kemp. 


Ersk.  B.  I  T.  6. 
§22. 

Struthen  v. 
Lang,  2d  Feb. 
182&   Aff. 
28th  May  1827. 
LilUev.  M'Don. 
aid,  13th  Dec 
1816.     Chatto 
V.  Marshall, 
17th  Jau.  1811. 


der  was  the  agent  of  the  Clarks,  and  the  pur- 
suers trusted  to  him  to  get  a  proper  bond.  The 
pursuers  had  to  pay  to  the  bank,  and  when  they 
applied  to  Mrs  Clark,  she  and  the  defender 
believed  her  liable.  The  defender  ought  to  have 
known  that  a  married  woman  could  not  grant 
a  personal  obligation.  He  was  the  sole  agent, 
and  it  is  of  no  consequence  from  whom  he  got 
his  instructions. 


In  opening  a  case 
documentary  evi- 
dence ought  to 
be  described,  not 
read. 


When  certain  passages  from  the  condescen- 
dence and  answers  were  read  in  the  course  of 
the  opening,  the  Lord  Chief  Commissioner  ob- 
servedi  The  evidence  should  almost  never  be 
readi  but  only  described^  and  afterwards  said, 
The  proposition  is  self*evident,  that  a  person 
undertaking  ttf  do  business  must  either  do  it  or 
state  that  it  cannot  be  done^  and  no  evidence  of 
the  practice  is  necessary. 


A  document  re- 
jecti^,  not  having 
been  produced 
eight  days  before 
the  triaL 


In  order  to  exclude  a  writing  on  the  back  of 
the  bondf  when  the  bcmd  to  the  bank  was 
given  in  evidence,  the  objection  was  taken,  that 
it  had  not  beea  produced  eight  days  before  the 
trial.  The  answer  made  was,  that  the  case 
had  all  along  been  argued  on  this  bond. 

Lord  Chief  Commissioner. — The  act  of 
sederunt  is  imperativef  unless  it  is  made  out  on 


Bank. 
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oath  that  the  documents  could  not  be  produced      Smith 
before*  Kemp. 

This  being  rejected,  it  was  then  proposed  to  cucomstaEoes  in 
call  a  witness  to  prove  that  the  sum  had  been   las  admiT^^ 
paid  to  the  bank.  Z''^\:r 

Coekbum. — This  is  a  person  from  the  office 
here,  who  can  only  speak  from  the  books,  and 
I  object  to  the  competency  of  parol  evidence  to 
prove  payment  of  more  than  L.  100  Scots. 
-  J^ffi^^y* — It  is  in  the  defences,  that  at  a  par- 
ticular, date  I  was  called  lipoh  to/ pay  this. 
Though  not  formally  produced,  this  bond  was 
exhibited,  at  the  time  the  issues  were  prepared. 
The  purpose  of  the  regulation  was  to  prevent 
surprise.  '.'-   . 

Lord  Chief  CoMMissioNER.^This  appears 
a  great  hardship,  and  the  parties  ought  to  con- 
sent to  withdraw  a  juror,  and  perhaps  the  cause 
may  be  settled  before  coming  to  trial,  .again. 
In  the  circumstances  I  will  stretch  every  thing; 
consistent  with  law  and  justice  to  aid  the  pur- 
suer. 

The  clause  in  the  act  of  sederunt  is  impera- 
tive, and  we  must  adhere  to  it.  If  I  had  the 
power  I  would  nonsuit  the  pursuer,  and  hei 
would  then  be  entitled  to  come  forward  again  ^ 

VOL.  IV.  D  d 
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and  if  the  defender  has  a  good  case  on  the  me- 
rits, I  think  he  ought  to  agree  to  put  it  in  a  po- 
sition to  be  again  tried.  If  the  case  is  to  go 
on  I  admit  this  witness. 


Faxolendenot 
of  what  took 
place  at  a  meet- 
ing of  creditor! 
xijected. 


Cockbum. — I  cannot  consent  to  withdraw 
a  juror. 

When  the  trustee  on  Chirk's  estate  was  called 
as  a  witness,  an  objection  was  taken  to  the  ques- 
tions, whether  the  estate  of  the  Clarks  was  se* 
questrated,  and  whether  a  claim  was  made  upon 
it  by  a  certain  individual  ? 

Cockbum. — I  object  to  his  telling  a  word 
which  is  in  the  minutes. 

Jeffrey. — These  minutes  are  part  of  a  record 
in  the  Court  of  Session  made  up  by  this  witness, 
and  this  is  the  proper  officer  called  to  prove 
facts  in  his  management. 

Lord  Chief  Commissioner. — If  you  wish 
to  prove  any  thing  which  is  established  by  writ- 
ing, then  the  writing  must  be  produced.  The 
date  ought  not  to  have  been  proved  by  a  wit- 
ness. The  witness,  as  trustee,  has  custody  of 
these  minutes,  which  being  in  writing  are  the 
best  erridenoe,  and  he  inust  speak  from  them. 
If  it  is  alleged  that  what  is  wanted  is  not  in 
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them^  hd  must  examine  to  see  whether  it  is^^so.      Smith 
His  memory  is  not  to  be  set  up  against  the 
minutes,  but  they  must  be  proved  like  any  other 
document. 

CockbunHf  for  the  defender*^— This  is  a  case 
in  which,  more  than  any  I  hav^  seen,  you,  the 
jury,  are  in  the  hands  of  the  Courts 

The  issue  you  are  sworn  to  try  is,  whether 
the  def<nidef  promised  and  undertook,  &c.  ?  and 
upon  this  there  cannot  be  a  doubt.     But  there 
are  several  qi^^stions  which  are  not  put  in  the 
issue,  and\on  these  the  pursueif  s  case  rests.   If 
a  party  is  emploj^d  to  do  a  known  piece  of 
business  and  blundera  it,  then  he  is  liable,  as 
the  employment  is  dear,  and  the  question  h  on 
the  fiiilure ;  but  here  there  is  no  Uimder  in  the 
bond*     Before  it  can  be  held  that  he  ^nade  the 
promise  mentioned  in  the  issue,  it'  must  be 
proved  .that  Mrs  Clark  had  a  separate  estate ; 
that  the  defender  knew  it  ^  and  that  he  engaged 
to  bind  it.    If  the  pursuer  fails  in  any  of  these, 
and  he  failed  in  all,  then  his  case  is  gone.    They 
have  not  proved  the  nature  of  the  employment, 
or  that  he  was  agent  for  all  the 'parties..  ..There 
is.no  evidence  that  he  did  not  teU  them  that 
this  was  only  a  legal  security  binding^jthe  two 
men,  and  that  her  name  was  put  in,  thinking 
it  would  do  no  harm.     There  are  severd  cases 
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Smith      in  wbich  a  bond  by  a  married  woman  is  bind- 
Eemf.      ing.     There  is  no  evidence  of  damages. 

Brodie  on  Stair, 

B.  i.  T.  4.  §  16.  Lord  Chiep  CoMMissiON£B«<>^On  the  ques- 
tion of  damages  I  wish  to  hear  farther  argu- 
ment, as  this  is  not  a  question  of  solatium  or 
ideal  damages,  but  a  claim  for  a  specific  sum  re- 
quiring evidence* 

Jqffret/.^^There  is  a  series  of  cases  holding, 
that  a  professional  person  failing  in  his .  duty  is 
liable  for  the  utmost  loss  that  might  have  occur- 
red. If  employed  to  execute  a  diligence,  it  i^ 
incompetent  to  plead  compensation,  or  even 
that  the  diligence  was  inept.  Magistrates  of 
Liiiie  o.  Mac-      burghs  are  liable  for  the  escape  of  a  prisoner, 

donald,  Dec  13,  .     .  •     .i  ^  i 

18IS.  struthen   aud  the  samc  IS  the  case  as  to  a  law  agent. 
i'82R*baS^'       Cockburn. — This  action  is  for  loss  actually 
3, 181^'  ^^^     sustained  ;  and  there  is  no  evidence  that  the 

other  parties  have  been  discussed.  Was  it  ever 
heard  of,  that  damages  could  be  given  for  breach 
of  contract  where  none  is  proved  ? 

Lord  Chief  Commissioner.— •Before  ad- 
dressing you,  I  wished  to  get  at  any  fit  terms 
in  which  to  state  the  damages.  When  I  did 
not  stop  the  case  early  in  the  day,  it  was  on 
the  supposition  that  evidence  of  the  specific 
damage  might  be  given.  ^ 
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If  I  was  sure  the  justice  of  the  case  was 
with  the  defender,  I  would  direct  you  to  find 
for  the  defender,  on  the  ground  that  the  pur- 
suer had  not  made  out  his  case  by  failing  to 
prove  the  damage.  But  it  is  probably  better 
to  go  through  the  case,  and  to  consider  the 
terms  of  the  issue,  and  the  bearing  of  the  evi« 
deuce  upon  it,  independent  of  the  question  of 
damage  ;  then  I  shall  observe  on  the  damage, 
and  leave  the  whole  to  you.     . 

It  is  said  the  defender  ought  to  have  got '  an 
heritable  bond ;.  but  that  by  misconduct  he  took 
a  personal  one.  The  issue  contains  an  admission 
and  three  questions;  and,  in  considering  the  two 
first,  you  may  leave  out  of  view  the  third.  The 
first  question  is.  Whether  the  defender,  acting 
as  a^nt  for  the  parties,  undertook  to  obtain, 
and  did  obtain,  a  valid  bond  of  relief  from  Mrs 
Clark ;  and  here  the  term  bond  of  relief  is  not 
a  teohnical  term,  but  a  general  one.  A.  and 
R.  Clark  could  grant  such  a  bond  in  (Jie  com.» 
mon  form,  but  the  other  party  being  a  married 
woman  could  not ;  and  the  question  is  as  to  a 
valid  and  effectual  band  by  her,  which  must  be 
one  affecting  her  property,  not  her  person. 

>  The  next  question  is,  whether  it  is  made 
clear  to  you  In  proof  that  she  was  possessed  of 
a  separate  estate,  and  that  the  defender  knew 
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that  she  had  such  estate,  independent  of  her 
husband  ?  There  is  no  direct  evidexsce-  on  this 
subject,  but  there  are  two  letters  frcnri  the^  de- 
fender, which  are  material.  If  he  was  aware  of 
this,  then,  as  a  man  of  business,  he  was  bound 
to  take  care  that  the  security  should  aflfect  it ; 
and  a  man  of  business  is  bound  to  know  the  si* 
tuation  of  the  parties  for  whom  he  acts.  The 
evidence  is  defectire ;  but  if  the  punsuer  has 
made  out  a  prima  Jade  case,  then  the  defend- 
er ought  to  have  taken  off  this  presumption 
against  him. 

The  third  question  is  the  damage,  and  this 
is  a  case  in  which  a  spedBc  sum  is  claimed,  and 
in  that  case  the  sura  is  essential,  and  mqai^  be 
proved.  The  best  eviddnce  of  this  is  not  ibe- 
fore  you,  owing  to  die  rejection  of  a  document 
on  a  point  of  form.  The  only  evidence  is  that  of 
a  derk  of  the  bankj  who  proved  that  L.3()0 
was  at  one  time  due  on  the  aoeoont,  and  there 

« 

is  no  e^dence  that  this  was  afterwards  paid.  ' 
I  suggest  to  the  Bar  that  there  jure  two  ways 
of  disposing  of  this  case,' either  by  directkig  a 
verdict  for  the  defender^  as  there  is  no  evidence 
of  the  damage^  leaving  the  pursuer  his  redress 
by  bill  of  exceptions^  omwhicb  the  Court  will 
decide.  '  Or,  if  thi»  jury  are  of  opinion  diat  the 
defender  is  liable,  then  I  may  direct  them  to 
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find  the  sum  stated  by  the  bank  clerk ;  aud  the  3>(it« 
other  party  will  be  relieved,  if  it  is  made  oat  Esmp. 
that  this  sum  was  paid  to  the  bank.  This  last 
appeaj's  to  me  the  best  course.  It  holds  the  de- 
fender liable  in  th^  first  instance,  but  he  gets 
relief  if  the  sum  is  paid. 

Lord  CRmoL£Ti£.-^This  case  is  embarras* 
sed,  but  it  is  clear  that  a  verdict  for  the  defend* 
er  would  be  contrary  to  justice,  if  the  jury  are 
of  opinion  tliat  he  acted  as  agent,  and  knew  of 
the  sepMiite  estate. 

Cockbum.^-^Vfe  must  dissent  from  this  mode 
of  disposing  of  the  case,  as  the  pursuer  has  fiul- 
ed  to  prove  his  loss. 

■  •         •  •  :    _t»        .1 

Lord  Chief  CoMMissioNS]|»-^It  is.  not  just 
that  the  party  should  suffer  fiom  this  paper 
havmg  been  put  in  only  seven,  instead  of  jeight 
days  before  the  trial.  The  evil  arises  from  our 
not  having  the  power  to  nonsuit,  as  in  that  case 
the  party  would  have  brought  forward  his  ease 
again ;  and  what  I  wish  is,  to  put  it  in  a  posi- 
tion in  which  he  may  have  an  opportunity  of 

•  ^        .    •     .     •       ..... 

Jeffrey n — The  obligation  in  tfa^  bond  is  to 
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free  me  from  demand,,  and  it  is  proved  diat  the 
demand  was  made.  I  doubt  if  a  bill  of  excep- 
tions would  lie. 

Cockburn.'-^Tlm  is  the  common  situation  of 
a  party  who  fails  to  prove  his  case,  and  the  re- 
medy is  a  verdict  for  the  defender.     This  was 
the  course  followed  in  Thomson's  case,  and  in 
cuurk  V.  Thorn-    onc  at  Glasgow,  where  a  document  wanted  a 

•00.    1  Mnr. 

Bep.161.  stamp. 

Lord  Chief  Commissioner. — There  is  Ho 
doubt  a  party  must  suffer  from  his  own  laches, 
but  the  Court  should  have  the  power  to  regu- 
late when  any  thing  against  conscience  and  de* 
trimental  to  justice  would  follow  from  a  slip  of 
this  nature.  A  remedy  for  this  must  be  pro- 
vided by  the  Legislature,  as  a  new  trial  is  an 
awkward  remedy. 

The  two  cases,  referred  to  were  in  peciiliar 
circumstances.  (^To  the  Jury^J  You  afe  to 
determine  for  the  pursuer,  or  .defender,  accoi^ 
ing  to  your  opinion  of .  whether  ;the  defender 
knew  the  situation  of  Mrs  Clark.  If  you  are 
of  opinion  ithat  he  is  laot.liable,  then  we  gejb  rid 
of  the  question  i  and  my  direction  to  you  is,  thM 
if  you  find  for  the  pursuer,  you  will  find  L.dlS, 
the  sum  drawn  from  the  bank,  as  damages,  and 
leave  the  party  to  deal  with  the  v^dict  as  he 
may  be  advised. 
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Verdid;— For  the  pursuer,  damages  L.  SIS,      Suim 

98.  od.  Kbmp. 

Jeffrey  and  Whigham,  for  the  Pursuer. 

Cockbum  and  Maitland,  for  the  Defender. 

< Agents,  ^d.  Hoggany  w.  s.  7*.  and  J.  Brodie,  w.  s.) 

Cockbum  moved  for  a  rule  to  show  cause       ,^^^„   - 

Jan.  18. 

why  a  new  trial  should  not  be  granted ;  1st,  As  ^""^^7^ 

the  radical  fact  of  the  promise  to  get  an  eSec^  granted,  the 

tual  security  was  not  proved ;  2d,  The  loss  was  opil^^^t  cer- 

not  proved  j  and  Sd,  The  defender  was  thrown  SSSiTm^^ 

off  his  guard  by  the  conduct  of  the  case  in  ^«^  *®  *«  J"^- 
Court,  as  Ho  one  anticipated  the  turn  it  would 
take. till  all  possibility  of  the  defender  bringing 
ovidence  was  cut  off. 

Lord  Chief  Commissioner. — I  atn  ex- 
tremely glad  that  this  case  has  been  brought 
before  the  Court,  as  of  all  the  cases  I  have  tried 
it  g^ve  me  most  uneasiness  at  the  time,  from 
not  being  able  exactly  to  see  the.  position  in 
which. the  cause  stood.  I  doubted  at  the  time 
how  far  our  decision  as  to  damage  was  right. 
.Where  the  damage  is  ideal,  then  the  giving  it 
is  in  the  minds  of  the  jury ;  but  when  the 
damage  is  real,  it  must  be  proved.  I  had  great 
difficulty  in  getting  out  of  the  dilemma  iu 
which  we  were  placed ;  and  particularly  from 
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Smith  the  objectioii  being  taken  not  to  the  bond,  but 
Kbmp.  to  the  writing  on  the  back  of  it.  This  would 
^■^^'''^  have  been  a  proper  case  for  a  nonsuit,  if  the 
Court  had  had  the  power ;  and  if  that  power  is 
ever  given,  in  my  opinion  it  ought  not  to  be,  as 
it  is  in  England,  vested  in  the  pursuer,  but 
ought  to  be  under  the  control  of  the  Court* 

In  this  case  I  endeavoured  to  prevail  on  the 
party  to  withdraw  a  juror,  but  this  was  resisted. 
I  then  stated  the  case  in  various  views ;  but,  on 
the  whole,  thought  it  better  to  leave  to  the  ju- 
ry the  question  of  employment ;  and  as  to  the 
damages,  to  take  the  sum  drawn  out  from  the 
cash^account  and  interest.  The  most  material 
point  for  the  Court  to  consider  is,  whether  the 
debt  due  to  the  bank  in  18S3  is  not  prima  fa* 
cie  evidence  of  damage,  to  be  taken  off  by  evi- 
dence on  the  other  side  ? 

1828.  J^^  showed  for  cause  against  the  rule, 

Jan.  29.  j^  Ti!!)ast  law  ptosumcs  the  employment' from 
there  being  no  other  agent.  2.  That  an  offi- 
cial person,  if  he  blunders  a  document,  must 
pay  the  utmost  Toss  caused  by  the  blunder.  5. 
That  it  is  admitted  in  the  defences,  and  was 
proved  at  the  trial,  that  the  pursuer  was  called 
on  to  pay  this  sutti,  and  is  therefore  entitled  to 
claim  the  sum  in  the  bond.     Magistrates  of 
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burghs  and  messengers  are  liable  for  tbe  escape      Siuth 
of  prisoners,  without  proving  that  pajrment  of     Kmut. 
the  debt  would  have  been  obtained  by  imprison*   cnchriltTstttfaer. 
ment.     If  justice  does  not  require  it  a  new  trial   ^^^  '^Mor/8802. 
will  not  be  granted.     4.  There  was  no  surprise^   J^^'  isTl^ 
as  we  went  into  evidence,  and  the  defenders   ^^J"-  ^^^'a 

aid,  Dec.  IS,  iSlo. 

miirht  have  done  the  same.  Dongui  v.  smith, 

^^  July  3, 1817. 

Cockbmm.^-^IS  the  defender  is  prevented  struthen  o.  Lang, 

^  •      1      •        V-  L  /•  •  Feb.  2,  1826. 

from  again  laying  his  case  before  a  jury,  ev^ 
friend  to  this  institution  must,  regret  to  see  a 
verdict  stand  in  a  case  which  was  never  tried. 
There  is  no  evidence  of  an  undertakiqg ;  and  it 
is  impossible  for  the  Court  to  shrink  from  its 
opinion,  as  to  the  dami^es.  In  the  cases  .re- 
ferred to  the  employment  was  to  do  a  specific 
thiqg ;  and  the  only  question  was,  whether 
that  was  done  ?.  Even  if  the  sum  was  paid,  there 
is  no  evidence  that  it  was  under  this  bond,  but 
there  is  no  evidence  of  payment. ,  We  are  told, 
and  I  hope  will  always  be  told,  that  it  is  suffi- 
cient tp  sut^ceed  on  one  point ;  and  we  relied  on 
the  opmiou  of  the  Court  communicated  to  us, 
that  the  pursuer  had  &iled  to  prove  the  damage. 

Lord  Chief  CoMMissmNER. — The  state- 
ment  by  the  Court  was,  that  the  pursuer  was 
cut  out  of  the  evidence  of  this  bond  by  the  ne- 
gligence of  an  agent,  and  that  that  was  a  cir- 
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Smith  tmiiistaiice  which  would  have  induced  the  Court 
Kemp,  to  uoiisuit  him,  if  it  had  had  the  power,  in  order 
*^  that  the  case  might  be  brought  forward  on  the 
merits.  I  am  not  at  present  to  go  into  the  case, 
or  give  the  opinion  of  the  Court ;  but  if  on  ma- 
ture consideration  it  turns  out,  that  at  the  trial 
there  was  good  prima  -facie  evidence  of  loss; 
though  it  did  not  then  so  clearly  appear,  then 
we  must  refuse  this  application. 

As  to  the  conduct  of  the  Court  at  the  trial, 
it  was  never  supposed  that  the  Court  should 
have  the  power  of  arbitrarily  nonsuiting  a  pur- 
suer, but  merely  that  it  would  be  desirable  that 
where  justice  required  it,  the  Court  should  have 
tlie  power,  in  the  exercise  of  a  sound  discretion, 
of  aflfbrding  a  pursuer  a  means  of  again  bringing 
forward  his  case ;  and  this  case  appeared  one  in 
which  it  would  have  been  fair  to  allow  a  pur- 
suer to  retrieve  his  error. 
1828.  This  case  has  occupied  much  attention,  and 

is  one  of  all  others  in  which  the  Court  feels 
anxious.  It  was  manifest  from  the  bbginning, 
that  there  was  danger  that  part  of.  the  case 
would  be  decided,  not  on  the  justice  of  the  case, 
but  on  a  point  of  form.  The  Court  was  natu- 
rally desirous  to  relieve  the  party  from  this,  and 
allowed  the  case  to  go  on,  and  it  was  sent  to 
the  jury.   It  is  clear,  that,  at  the  time  the  Court 


Jan.  31. 
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first  addressed  the  jury,  there  was  much  diffi-  Smith 
culty  in  getting  out  of  the  position  in  which  Kbhp. 
they  were  placed.  I  saw,  that,  if  a  verdict  was 
given  against  the  pursuer,  there  was  great  diffi- 
culty in  getting  quit  of  it,  though  justice  might 
be  en  his  side  ;  on  the  part  of  the  defender  the 
difficulty  did  not  seem  so  great ;  but  I  thought 
he  might  get  justice,  provided  he  could  show 
that  the  money  was  not  paid.  With  this  view, 
I  directed  the  jury  minutely  to  consider  the  evi- 
dence of  employment  and  negligence,  and  if 
they  were  satisfied,  then  to  find  the  sum  stated 
in  the  books  of  the  bank  as  the  damage. 

It  is  always  dangerous  to  allow  a  case  to  go 
on  mere  prima Jacie  evidence.  I  am  now  satis- 
fied that  this  is  not  ^propidT  prima  facie  evidence, 
and  that  the  only  remedy  is  to  allow  the  case  to 
go  to  another  jury,  where  the  pursuer  will  have 
an  opportunity  of  remedying  the  defect  of  evi- 
dence, and  the  defender  of  bringing  forward  his 
case;  and  no  prejudice  can  be  done  to  either 
party  by  what  has  been  stated. 

When  the  case  was  again  brought  on  for 
trial,  the  parties  settled  it  by  a  compromise. 
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PaESXNT, 
LOBD  CHIEF  COlbttSBIOKEB. 


ia2&         HosiE  V.  BaibI),  and  Finlayson  v.  Baird,  &c. 

Jan.  11. 

Finding  for  Uie  Thei^e  werc  actioDs  of  dftiQi^es  fot  asssauit  and 
f^^ll^u  Wrongous  imptisonment  brought  by  two  indi- 
i!^ril^'^     Viduals  against  certain  persons  ftt  Follockshaws. 

DEFENCE.x'^The  pursuers  were  guilty  of  riot, 
assault^  and  of  aiding  the  eso^e  of  prisoners. 
The  defenders  ar^  a  magistrate  and  constables, 
'and  were  justified  in  oommitting  the  pursuers 
for  exami&atian, — ^inalice  is  not  alleged. 

ISSUES. 

**  I.  Whether^,  on  or  dbout  the  4th  d^y  of 
**  June  1826,  at  or  near  Pdlockshaws,  in  the 
^*  county  of  Renfrew,  the  defenders,  or  one  or 
**  other  of  them,  did  violently  assault  and  strike 
**  the  pursuer,  to  the  loss,  injury,  and  dami^ 
"  of  the  pursuer  ? 

^*  2.  Whether,  on  or  about  the  said  4th  day 
**  of  June  18S6,  at  or  near  the  said  place,  the 
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<<  4?fwclers,  Thomas  Baird,  Math^w  Bmrd,  Hosik 
'<  Thomas  Baird  Junior,  William  Kesson,  Alex-  Baird^  && 
<<  ander  Baird,  and  William  Hector,  did  wrong* 
^^  fuUy  apprehend,  or  cause  the  pursuer  to  he 
^^  appreheioded,  and  did  wrongfully  confine  the 
pursuer,  or  cause  him  to  be  confined  in  the 
jail  of  the  said  burgh,  to  the  loss,  injury, 
<*  and  damage  of  the  pursuer  ?    Or, 

**  S»  Whether,  at  the  time  and  place  alQ^e* 
**  said,  the  said  Thomas  Baird  acted  in  the  layyu 
^*  ful  execution  of  his  duty  as  a  magistrate  }.and 
*'  whether  the  defenders,  Mathew  Baird,  Tlio* 
'<  mas  Baird  Junior,  William  Kesson,  Alexan- 
«  der  Baird,  and  William  Hector,  acted  by  di« 
**  rections  from  and  under  the  authority  of  the 
<^  sud  Thomas  Baird,  acting  as  aforesaid  ?'' 


Donaldson^  for  the  pursuers,  stated  the  facts, 
add  that  the  pursuers  had  nothing  to  do  with 
the  prisoners  who  escaped. 

When  a  protest  taken  by  the  defenders. was  a  protett  taken 

, ,  *  by  a  notaiy  not 

given  m  evidence,  admitted  as  evi- 

'HopCy  SoU-Gen.^  for  the  defenders.; — ^This  stated  hi  it!  ^ 
contains  an  inflammatory  stateixient  of  the  aver* 
ments  of  the  party,  and  is  not  fit  to  go  to  the 
jiiry.     The  facts  ought  to  be  [M*oved  by  the 
witness  on  oath.    This  was  ruled  at  Glasgow. 
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HosiB  JeffTrejf. — It  is  materisl  that  this  statement 

BAimi^  &c.   was  made  to  the  defenders  in  this  probative  in-, 
strument,  and  that  no  answer  was  given.    It  is 
in  the  teeth  of  all  authority  to  call  a  witness  to 
prove  facts  which  are  stated  in  a  rq^ular  written 
document  recognized  by  the  hiw  of  Scothind. 

Lord  Chief  Commissioner. — ^A  protest  is 
rgected  on  the  ground  that  it  is  not  evidence 
on  oath.  It  is  said  a  protest  is  constantly  re- 
ceived in  the  Court  of  Session ;  but  evidence 
to  a  court  and  jury  must  be  upon  oath,  and 
this  rule  is  fixed  without  any  doubt  as  to  the 
jury,  further  than  as  they  are  not  in  the  habit 
of  separating  what  is,  from  what  is  not  evi- 
dence. The  fact,  that  a  protest  was  taken, 
and  that  no  answer  was  made,  is  admitted,  and 
this  fact  will  go  to  affect  the  conduct  of  the 
parties.  The  witness  may  take  the  protest,  the 
letters,  and  notes,  to  refresh  his  memory ;  and 
though  no  doubt  this  method  of  getting  the 
facts  may  require  more  time,  still  it  is  import* 
ant,  as  the  witness  is  on  oath,  and  subject,  to 
cross-examination.  If  a  protest  is  admissible 
evidence,  a  party  might  take  a  protest,  stating 
the  facts  in  his  own  way,  and  read  it  in  place 
of  all  other  evidence.  We  therefore  reject  this 
document. 
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The  parties^  were  carried  to  Paisley  on  a  writ-        Hosie 
ten  warrant  the  day  after  they  were  appre-     Baird,  &c. 

hended ;  and  the  Solicitor-General  insisted  that  ^  dolll^li^if 

that  warrant  should  be  produced,  as  it  had  been  particularly 

^  '  mentioned  by 

mentioned  by  the  opening^  counsel.    Mr  Jeffrey   «>"°««^  ^^  ^v^- 

•J  -x  1  .-  J  ..  1  .   1        ing  a caac,  ought 

said  it  was  only  mentioned  as  matter  on  which,    to  be  giyen  in 
if  the  defender  produced  it,  the  senior  counsel 
for  the  pursuer  would  remark. 

Lord  Chief  Commissioner. — Generally 
speaking,  when  a  paper  is  particularly  men- 
tioned, it  ought  to  be  produced ;  but  there  are 
often  things  incidentally  mentioned  which,  if 
the  party  is  to  be  called  on  to  produce  them, 
ought  to  be  noticed  at  the  time,  as  it  might 
make  a  material  alteration  in  the  conduct  of 
the  cause.  If,  however,  in  this  case  the  docu- 
ments are  producible,  I  think  they  ought  to  be 
produced. 

Mr  Jeffrey  then  agfeed  to  produce  the  war- 
rant, provided  he  was  permitted  to  observe 
upon  this  part  of  the  case,  which  was  allowed 
by  the  Court. 

Hope^  SoL-Gen.—'Thh  action  is  truly  against 
Baird,  the  provost ;  and  the  object  of  calling 
the  others  is  evident.  There  are  only  two  si- 
tuations in  which  such  an  action  is  competent, 
when  the  act  proceeds  from  malice  and  without 

VOL.  IV.  E  e 
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H081B        probable  cause,  or  when  the  person  acts  from  pas- 
Baibdj  &c.     sion  as  an  individual,  and  not  in  the  execution  of 
^"^^'^^^       his  duty.   Here  it  is  clearly  made  out  that  Baird 
acted  as  a  magistrate,  and  being  under  his  au- 
thority protects  the  others,  except  acts  of  un- 
necessary violence  or  cruelty  are  proved  against 
them.     A  magistrate  is  not  liable  for  error  in 
judgment ;  and  the  only  question  is,  whether 
he  was  in  the  legal  execution  of  his  duty  in  the 
circumstance  of  this  case  ?    The  pursuers  have 
brought  the  actions  against  him  as  an  indivi- 
dual for  acts  of  individual  violence.      If  he 
was  acting  as  a  magistrate,  then  no  case  is  stated 
against  him  for  abuse  of  power.     Under  the 
issue  the  only  question  is,  was  the  defender  ^ 
acting  as  a  magistrate  ? 

Lord  Chief  Commissioneb. — I  shall  treat 
all  these  persons  as  magistrates,  at  least  as  pro- 
tected by  the  authority  of  the  magistrate  ;  and 
from  the  attention  you  paid  to  the  evidence,  I 
shall,  without  goiug  into  it  in  detail,  at  once 
state  my  general  view  of  the  case. 

Magistrates  are  appointed  for  the  protection 
of  society  and  the  well-being  of  the  govern- 
ment of  the  country  ;  and  for  their  protection 
in  discharge  of  their  duty  no  action  can  be 
brought  against  them,  unless  on  the  ground  of 
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malice  and  want  of  probable  cause ;  and  both  i^iosis 
must  be  proved-  The  pursuer  may  make  out  BArRD,  &c. 
the  malice,  and  yet  fail  if  he  does  not  prove  "-^^■*' 
want  of  probable  cause ;  for  if  there  is  probable 
cause,  the  magistrate  is  protected  in  whatever 
situation  his  mind  may  be.  If  the  action  had 
been  brought  against  the  person  as  a  magistrate, 
there  would  not  have  been  much  difficulty,  as 
the  pursuers  were  in  the  jail  with  two  prisoners 
in  the  morning.  These  prisoners  make  their 
escape,  and  the  pursuers  are  found  with  them 
in  the  evening  at  an  alehouse,  at  the  distance 
of  two  miles  from  the  burgh  ;  in  these  circum- 
stances, it  would  require  strong  ground  to  shake 
the  presumption  of  their  being  parties  to  the 
escape.  If  they  had  been  taken  at  the  public 
boose  there  was  strong  probable  cause.  ^ 

The  case  is  brought  against  the  Provost,  &c. 
as  individuals,  and  the  pursuers  were  entitled  to 
bring  it  so  ;  but  the  defence  for  the  provost  is 
his  character  of  magistrate,  and  the  third  issue 
raises  that  question.  There  is  no  direct  evi*^ 
dence  of  the  character  of  the  defenders  as  pro- 
vost, captain  of  the  constables,  &c. ;  but  their 
acting  in  these  capacities  is  sufficient  to  defend 
them  in  the  first  instance  ;  and  it  was  for  the 
other  party  to  show  that  they  were  not  pro- 
vost, ftc. 
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We  ought  not  to  protect  magistrates  in  any- 
thing  oppressive,  but  I  am  bound  to  make  the 
observations  I  have  done.  It  was  impossible  for 
the  provost  to  know  the  motive  of  the  parties ; 
but  the  fact  is  important,  that  there  were  two 
escapes,  and  that  the  pursuers  are  present  at 
both ;  and  they  are  afterwards  found  in  the 
street  at  twelve  at  night  behaving  in  a  noisy 
and  riotous  manner.  If  the  defenders  had 
taken  up  innocent  and  peaceable  people,  this 
would  have  been  unlawful,  but  in  the  circum- 
stances it  was  not  so ;  for  by  taking  the  pursuers 
the  provost  might  have  got  the  others  ^  and  the 
circumstances  of  the  riot  are  important.  It  is 
in  evidence  that  a  stone  struck  one  of  the  consta- 
bles,  and  this  is  matter  for  your  consideration, 
though  the  main  defence  is,  that  the  defender 
acted  as  a  magistrate,  and  not  that  the  pursuer 
assaulted  first.  You  will  also  consider  whether 
it  is  more  probable,  that  those  who  were  in-? 
flamed  by  drinking,  or  those  who  came  from 
the  proper  duties  of  Sunday,  were  the  most 
likely  to  be  the  assailants.  If,  on  the  whole^ 
you  are  of  opinion  that  the  defenders  were  per? 
sons  acting  under  a  magistrate  against  those  who 
were  aiding  and  abetting  in  an  escape  of  prison- 
ers, you  will  find  for  the  defenders.  This  was 
not  a  case  for  a  written  warrant }  there  was  no 
time  for  it. 
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The'  want  of  a  warrant  may  therefore  be  en-  Hosie 
tirelylaidout  of  view,  as  they  must  either  have  lost  Baird,  &c. 
their  prisoners,  or  taken  them  without  a  warrant. 
It  was  necessary  to  have  a  warrant  to  carry  them 
to  Paisley  next  day,  but  not  to  take  them  up  the 
night  before,  provided  you  are  of  opinion  that 
they  were  acting  in  such  a  manner  as  that  they 
ought  to  have  been  taken  up. 

The  only  evidence  of  an  assault  is  as  to  the 
son  of  the  provost ;  and  if  the  pursuers  were  as 
much  to  blame  as  him,  then  your  verdict  should 
also  be  in  his  favour. 

If  on  any  view  of  the  evidence  you  find  for 
the  pursuers,  you  must  then  consider  the  dama- 
ges. If  on  the  assault,  then  you  will  fix  the 
amount  as  against  A.  Baird.  If  you  think 
there  was  wrongous  imprisonment,  then  you 
will  estimate  the  damages  on  that  view ;  but,  in 
referring  to  what  has  been  proved  as  to  the 
state  of  the  prison,  though  it  is  matter  of  regret 
that  prisons  are  not  such  as  they  ought  to 
be,  yet  this  prison  was  not  maliciously  put  in 
the  state  in  which  it  was,  but  the  pursuers  were 
put  into  the  usual  place  of  confinement.  You 
will  protect  the  individual,  if  the  pursuers  were 
guilty  of  the  first  assault ;  and  you  will  also  pro- 
tect the  magistrate  and  those  acting  under  him, 
provided  the  pursuers  do  not  come  with  clean 
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H08IE    *    hands,  and  acted  in  such  a  manner  as  to  give 
Baird,  c\c.     probable  cause  to  conclude  that  they  were  aid- 
"^      ing  in  the  escape  of  the  other  prisoners. 

Verdict — For  the  defenders  in  both  cases. 


Jeffrey  and  DonaldMon,  for  the  Pursuer. 
Hope,  SoL'Gefim  and  More,  for  the  Defenders. 
(Agents,  C.  J.  F.  Orr,  w.  s.  FT.  4;  A.  G.  Ellis,  w.  s.) 


182a 
Feb.  6. 


Jeffrey  moved  for  a  rule  to  show  cause  why 

A  rule  granted    the  vcrdict  should  uot  bc  sct  asidc,  1st,  as  con- 
to  show  cause  ,  i  #• 

why  the  verdict   tfary  to  evidcuce  ;  2d,  as  founded  on  misdirec- 

should  not  be  set       •        1         1        ▼    ^  ^ir  %•         1  1 

aside.  tion  by  the  Judge  ;  Malice  does  not  apply  to 

a  case  of  this  sort,  where  the  personal  liber- 
ty was  violated,  but  to  one  for  malicious  pro- 
MiihoUm  V.  secution.  An  irregularity  in  the  warrant,  or 
^^^te'Jlt  mistake  of  the  boundary  of  the  county,  will  sub- 
and^DunMyo^  j^^*  *  magistrate  ;  Sd,  as  proper  evidence,  the 
«th  Dec.  1780,     protest  was  unduly  rejected. 

Lord  Chief  Commissioner.— If  the  Court 
adopt  my  opinion,  they  will  grant  the  rule,  as 
it  is  most  important  to  have  the  question  as  to 
malice  and  want  of  probable  cause  sifted  to  the 
bottom.  This  part  of  the  law  is  in  such  a  situa- 
tion, that  inquiry  is  necessary,  in  order  that  it 
may  be  settled;  and  I  shall  not  at  present 
make  any  observation  as  to  the  manner  in  which 
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the  case  may  appear  after  discussion.  It  was 
admitted  that  a  protest  was  taken,  and  the  re- 
jection of  it  was  accompanied  with  the  obser- 
vation, that  a  witness  might  be  called  to  prove 
the  facts. 


PHXSEKT, 
r6UR  tORDd  COMMI98IOKERS,  (L0RI>  CRINOLEtXE  AR9ENT.) 


Hope,  SoL'Gen.  showed  cause  shortly  against 
the  rule.  He  maintained  that  the  case  of  Ar- 
bttckle  was  understood  to  settle  the  law,  and 
held  it  to  be  unnecessary  to  trouble  the  Court 
with  detailed  argument.  He  further  contend- 
ed, that  under  the  issue  in  this  case  no  other 
direction  could  have  been  given,  than  that  the 
Magistrate  was  protected  by  his  acting  in  that 
capacity,  since  the  case  stated  against  hiih  was 
for  wrongs  alleged  to  be  committed  by  him  not 
in  that  abuse  of  authority,  but  as  acts  of  private 
outrage  done  by  an  individual :  That  when  it 
was  proved  that  the  defender  acted  as  a  magis- 
trate, the  case  was  at  an  end  under  the  issue. 

Jeffrey. --^I  did  not  expect  to  be  called  on  to 
argue  the  point  that  a  regular  protest  was  evi- 
dence. On  the  next  and  important  part  of  the 
cause,  it  cannot  be  said  that  it  is  necessary  in 
all  cases  to  insert  malice  and  want  of  probable 
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H08IE 

V. 

Baird,  &c. 


HamiltoD  v. 
Hope,  ante 
p.  246. 


Muircasc,  18 1  i. 
Pitcairn  r.  'res- 
ion,    18th    Feb. 
I7I6.    Mor. 
13948.    Ander. 
flon  V.  OrmUtoo, 
3d  Jan.  1750, 
Mor.  13949. 
Lang  o.  Wat- 
eon,  &c  20th 
Dec.  1789. 
Mor.  8655. 


RentoD  V.  Ren* 
ton,   3d  July 
1824.    3Sb.and 
Dun.  2\'J. 
Anderson  v. 
Smith,  26th 
Nov.  1814.  ^ 
Ramsay  v. 
Sprott, 

19th  Dec.  1799. 
Mor.  App.  VVr. 
Impi* 


cause  in  the  summons  and  issue  i  and  even  where 
it  is  in  the  issue,  the  jury  has  been  called  on  to 
judge  of  the  degree  of  privilege  in  the  circum* 
stance  of  the  case.  It  is  improper  to  class  ail 
cases  of  privilege  together,  as  the  shades  are 
infinite ;  but  in  a  case  of  assault  or  incarceration, 
where  the  person  is  invaded,  there  can  be  no 
doubt  that  it  is  not  necessary  to  prove  malice, 
but  that  it  is  sufficient  to  prove  that  the  magis- 
trate acted  illegally  and  wrongfully. 

The  general  rule  is,  that,  if  the  conduct  of 
the  magistrate  is  blameable,  if  he  acts  impro* 
perly,  he  must  pay  damages.  All  the  cases  on 
the  act  1701  affi:)rd  a  presumption  that  errors 
in  judgment  are  to  be  visited  with  damages, 
and  also  where  the  forms  prescribed  by  statute 
are  violated,  and  in  cases,  as  inj^^^  warrants, 
where  the  form  is  not  prescribed. 

In  MilhoUm's  case  the  Court  of  Session  sent 
it  back,  in  order  to  correct  a  leaning  in  this 
Court  to  hold  that  malice  was  necessary^  In 
Arbuckle's  case  the  malice  is  only  stated  to  apply 
to  the  party  bringing  a  malicious  prosecution, 
not  to  the  magistrate.  In  this  case  the  facts 
prove  malice,  and  that  there  was  no  probable 
cause. 
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FRESENT, 
LORDS  CHIEr  COMMISSIONER,  CRIKOLETIZ,  AKD  MACEBXXIK. 


1828. 

Lord   Chief   Commii^ioner. — This  case       ^^%^ 
was  heard  before  all  the  Judges  except  Lord   ^^^^hJSkMl 
Crin£i[letie ;  and  though  two  are  now  necessarily    ^j*^"*  ^ps  *^»* 

1^  '  ^  ^     the  verdict  was 

absent,  I  know  that  they  approve  of  the  ludg-   contrary  to  evi- 

-    ^    JL  .  .         **       ^       dence;  that  there 

ment  to  be  pronounced.     This  is  an  important   was  misdirection 

'    J,      r     '  J  •      J   1-        •  by  the  judge; 

case  m  every  point  of  view ;  and  m  delivering   and  that  evidence 
my  opinion  I  shall  reverse  the  order  followed   ^**  ^ 
at  the  Bar. 

The  question  to  be  tried  was,  whether  this 
was  an  act  of  delinquency  by  the  defenders 
acting  as  individuals,  or  whether  it  was  a  lawful 
act  by  a  magistrate,  protecting  not  only  himself 
but  those  who  acted  under  him  ?  At  the  Bar 
perhaps  my  view  was  not  distinctly  understood 
at  the  trial ;  but,  on  the  whole,  I  think  it  will 
come  out  to  be  the  view  taken  by  the  Court, 
and  there  is  a  statute  twenty-five  years  ago, 
which  shows  that  the  principle  stated  in  this 
case  was  not  unknown  to  the  law  of  this  end  of 
the  island,  though  the  terms  malice  and  want 
of  probable  cause  are  not  those  used.  The 
terms  in  the  statute  are  bona  and  mala^de. 
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and  perhaps  they  are  better  than  those  made 
use  of  at  this  trial,  but  the  substance  is  the 
same.  The  law  and  fact  must  be  stated  toge- 
ther. 

This  was  not  an  action  brought  in  the  usual 
way  against  certain  persons  as  magistrates, 
where  malice  and  want  of  probable  cause  is 
stated  in  the  summons  and  issue,  but  it  was 
brought  against  them  as  individuals.  The 
defence  in  this  case  was,  that  the  defenders 
were  acting  in  execution  of  their  duty ;  and 
the  question  was,  whether  it  was  better  to 
send  the  case  to  the  Court  of  Session,  to  try 
whether  malice  and  want  of  probable  cause 
should  be  inserted  in  the  summons,  or  whe- 
ther the  same  question  might  not  be  raised 
on  a  counter  issue,  and  it  was  t^Kmght  better  to 
raise  it  in  this  manner  ?  At  the  trial  the  pur- 
suers brought  a  long  train  of  evidence  showing 
the  history  of  the  case,  and  the  defenders  wisely 
left  it  to  the  jury  on  this  evidence ;  the  ques« 
tion  for  the  jury  was,  whether  this  evidence 
Was  nc^  sufficient  to  establish  that  the  magb« 
trate  acted  lawfully  with  probable  cause,  and 
without  malice  ?  Whether  there  was  suffici^it 
evidence  from  which  to  draw  the  conclusion  in 
law  ?  [His  Lordship  then  stated  the  facts,  and 
said,]  The  law  and  fact  run  into  each  other, 
and  it  is  trite  law  that  a  magistrate,  seeing  such 
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persons  in  such  circumstances,  is  not  to  wait  for        Ho.s» 
a  warrant  to  apprehend  them.     I  left  it  to  the     Baib^,  &c- 
jury  on  the  evidence,  to  say  whether  the  pur-      — -^'-'^ 
suers  were  night  wanderers  under  suspicious 
circumstances ;  whether  they  thought  it  reason- 
able to  suspect  that  the  pursuers  had  aided  the 
escape  of  the  prisoners,  and  stated,  that,  if  th^ 
were  of  this  opinion,  law  would  not  presume 
malice ;  that  they  must»  therefore,  find  for  the 
pursuers  or  defenders,  according  to  their  opi* 
nion  on  these  circumstances. 

We  are  all  agreed  that  this  direction  was  cor- 
rect. But  it  is  said  the  law  of  Scotland  does  not 
allow  the  presumption  in  favour  of  a  magistrate, 
where  the  personal  liberty  is  invaded.  In  gene* 
ral  it  is  not  necessary  in  deciding  a  question  to 
go  beyond  the  point  raised ;  but  we  have  exa- 
mined all  the  cases,  and  the  result  is,  1st,  That 
in  cases  where  a  magistrate  is  acting  under  a 
statute,  the  Court  have  held  that  be  must  act 
according  to  the  statute,  or,  if  he  does  not,  he 
mast  be  considered  as  going  beyond  his  powers, 
and  so  not  acting  as  a  magistrate.  2d,  The 
next  class  of  cases  are  those  of  persons  taken 
up  as  in  meditatione  fugce ;  and  in  most  of 
these  there  has  been  a  want  of  proof  that 
the  person  was  about  to  leave  the  country, 
which  is  the  only  ground  on  which  the  magi- 
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strate  is  entitled  to  interfere.  Sd,  The  next 
is  where  a  justice  decides  a  matter  of  civil  right, 
his  powers  being  purely  criminal.  These  I  hold 
to  be  quite  correct,  and  forming  no  exception 
to  the  rule,  that  a  magistrate  is  protected  in 
taking  a  person  in  suspicious  circumstances 
without  a  warrant.  None  of  them  apply  to  the 
case  of  a  magistrate  acting  on  the  spur  of  the 
moment,  and  taking  up  persons  in  suspicious 
circumstances. 

There  was  one  case  of  great  importance  on 
this  point  decided  while  the  present  Lord  Pre- 
sident was  President  of  the  Second  Division 
of  the  Court  of  Session,  and  during  the  life  of 
the  late  Lord  Newton,  in  which  both  these 
Judges'  recognize  the  doctrine  on  which  we 
proceed.  Lord  Newton  expressly  grounds  his 
Macarthur  v.  Opinion  ou  thcrc  being  no  mdbis  animus  in  the 
Bu&^Rep!  60.  '   magistrate ;  and  the  Lord  President  admits  the 

doctrine,  but  decides  against  the  magistrate,  on 
the  ground  that  he  acted  mala  fide^  which  con- 
firms the  doctrine  laid  down  in  the  present  case. 
If  you  translate  these  terms  into  malice  and 
want  of  probable  cause,  it  is  just  the  present 
case.  The  principle  is  clearly  stated  in  the 
case  referred  to,  though  the  whole  doctrine  is 
not  gone  into. 

By  the  introduction  of  trial  by  jury,  actions 
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of  this  nature  are  more  frequent  than  they  were       Hosib 
formerly  in  the  Court  of  Session  ;  and  there     Baird,  &c 
is  the  authority  of  Stair,  Erskine,  and  Baron   st^irB.TrT.9. 
Hume,  for  stating,  that  proceedings  in  cases  of  §  ^- 
assault,  false  imprisonment,  and  diander,  are 
brought  to  more  perfection  in  England  than 
here.     Baron  Hume  says  it  would  be  well  for 
the  country  if  we  had  arrived  at  the  same  per- 
fection as  in  England.    I  do  not  on  this  ground 
mean  to  admit  decisions  in  England  as  autho- 
rity here,  nor  in  the  least  to  infringe  the  law 
of  Scotland ;  but  with  such  authority  we  think 
ourselves  warranted  in  looking  to  the  law  of 
England  for  the  principle  on  which  they  pro- 
ceed, to  admit  the  principle  where  it  is  good, 
and  reject  it  where  bad  j  and  to  act  on  the  doc* 
trine  if  it  is  good  and  sound,  and  not  contrary 
to  the  common  law  of  the  country. 

As  to  the  protest,  we  have  in  three  cases  re- 
jected protests  as  evidence  of  facts^  it  being  ad- 
mitted that  protests  were  taken.  The  admis- 
sion of  evidence  must  depend  on  the  nature  of 
the  tribunal  which  is  to  judge  of  it ;  and  many 
things  might  be  looked  at  by  the  Chancellor, 
or  the  Court  of  Session,  which  it  would  be  un- 
safe to  submit  to  a  jury,  who  are  only  occasion- 
ally brought  together.  A  protest  on  a  bill  of 
exchange  and  some  others  stand  on  a  different 
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Ikkbs        footing ;  bnt  in  an  ordinary  case  witnesses  should 

LoKj>  Pet£r-   be  called  to  prove  the  facts ;  and  rejection  of  the 

ExKcuTORs.    protest  is  not  rejection  of  the  &ct«     On  the 

whole,  therefore,  we  refiise  the  new  trial. 

Lord  Mackenzie. — I  concur  in  this  deci- 
sion, and  agree  that  mnbis  animtis,  want  of  pro- 
bable cause,  must  be  made  out.  As  to  the  pro- 
test, there  is  nothing  in  the  law  of  Scotland 
making  it  generally  evidence,  and  it  is -impossible 
that  a  party  can  be  allowed  to  make  up  any 
statement  which  he  may  think  prc^r.  There 
are  cases  in  which  a  protest  may  be  held  evi- 
dence, but  it  is  clear  this  is  not  one  of  them. 


LOKOe  GHlSr  COMMUnoWEM  Airft  MACKXWEIK. 


1628. 

/"•  ^^;  Innes  ».  Lord  Petbrborough's  Executors. 

Damages  anes-  An  aetiou  of  damages  by  a  tenant  agfunst  the 

•ed  to  the  tenant  ^            r  a.\^                 •  x           p               a   •!    j 

of  an  entailed  oxecutors  01  the  propnetoT  of  an  entailea  es* 

^i^J^b^  tate,  on  account  of  the  lease  havii^  been  set 

•^•^^  aside. 


Defence. — The  clause  of  warrandice  is  li- 
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mited.     The  original  fessee  was  aware  that  it  Iwm 

was  an  attempt  to  evade  the  fetters  of  the  en-  Lo&d  peter- 

tail.    The  defenders  are  not  liable  for  meliora-  -RzecvtorI. 

tions,  but  simply  for  the  value  of  the  lease.  >^^,.-w 

ISSUE. 

The  issue  contained  an  admission  that  the 
lease  was  for  seventy*six  years  and  a  lifetime ; 
that  it  was  assigned  to  the  predecessor  of  the 
pursuer ;  that  it  was  reduced ;  and  that  the 
pursuer  was  entitled  to  recover  damages.  The 
question  was,  What  loss  and  damage,  &c.  ? 


Cockbumt  for  the  pursuer — ^The  only  ques- 
tion is  the  amount  of  damage,  which  consists  of 
an  annuity  equal  to  the  rents  of  the  estate  for 
forty-six  years  and  a  lifetime,  and  of  the  value 
of  the  plantations,  roads,  and  drains  made, 
and  farm-houses,  &c.  erected  on  the  property 
by  the  tenant.  As  the  warrandice  is  absolute, 
the  loss  to  the  utmost  extent  must  be  made  up. 


Enk.  B.  2.  T.  3. 
§30. 


A  witness,  on  cross-examination,  was  asked   V  a  sublease  is  in 

-  .  .  .  ,  ^  eustence^itisin- 

by  whom  a  sublease  was  granted  ? 


Lord  Cjiief  Commissioner. — Are  not  the 
subleases  in  existence  ?  If  they  are,  this  ques- 
tion is  incompetent. 


competent  to 
prove  by  parol, 
by  whofiQ  it  was 
granted. 


When  the  account  of  expenses  in  the  action    ^  tenant  whose 

^  leaae  has  hefln  re- 
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Ikves  of  reduction  was  given  in,  ah  objection  was  at 

Lord  Pet£r-  first  taken  to  it  as  not  falling  under  tlie  issue ; 

ExEcuTORB.  bu^  ^^^  objection  was  abandoned  on  the  Court 

,  ^r^^TTI  intimating  that  they  did  not  think  it  well 

duced,  entitled  ^  •' 

in  an  action  of        fouuded. 
damages  to  prove 

the  expense  of         Gordofi^  for  the  defenders. — The  sum  claim- 
'^^r  "'    ed  is  extravagant,  and  more  than  the  value  of 

the  estate.   The  evidence  is  merely  evidence  of 
Biayney  on  Life   opinion,  uot  of  fact  J  and  the  annuity  tables  are 

not  to  be  trusted.  The  free  rent  is  not  fixed, 
as  allowance  must  be  made  for  tenants  not  pay- 
ing, and  other  contingencies. 

Jeffrey. — ^You  must  give  the  pursuer  all  she 
could  possibly  have  made  of  this  leasct  as  it  was 
not  voluntarily  given  up,  but  was  taken  from 
the  tenant. 


Lord  Chief  Commissioneiu— ^There  is  no 
law  in  this  case ;  it  is  purely  a  question  of  fact. 
A  party  comes  asking  damages  for  the  breach 
of  a  lease,  and  you  are  to  consider  what  is  the 
sound  verdict  to  be  returned.  There  has  been 
evidence  of  opinion  laid  before  you  to  prove  the 
value  of  an  annuity,  which  may  assist  you  in 
coming  to  a  conclusion ;  but  these  calculations 
were  not  made  on  the  rent  paid,  but  on  a  valua- 
tion of  the  estate.  It  would  be  better  for  you 
to  take  the  actual  rent,  and  to  add  something 
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for  the  annual  value  of  the  house  and  game. 
An  annuity  for  eighty  or  one  hundred  years  is 
in  value  very  near  equal  to  a  perpetuity ;  and 
you  should  not  limit  a  person  from  whom  his 
property  has  been  taken  to  the  lowest  sum  for 
which  the  property  would  sell.  To  the  value 
of  the  annuity  is  to  be  added  the  value  of  the 
wood.  The  expense  of  defending  in  the  action 
of  reduction  I  also  think  a  fair  claim.  It  was 
said  that  you  must  make  some  deduction  for 
the  expense  of  management ;  but  this  was  the 
case  of  a  man  of  business  taking  a  lease  as  a 
profitable  speculation,  and  with  the  intention 
of  managing  it  himself.  As  to  the  deduction 
on  account  of  tenants  not  paying,  that  is  rea- 
sonable. 

Verdict — For  the  pursuer,— damages  under 
different  heads  to  the  amount  of  L.  76,500. 

Jeffrey^  Cockhurn,  Skene,  and  G»  G,  Bell,  for  the  Pursuer. 
Gordon,  FuUarton,  Lurmtden,  and  More,  for  the  Defenders. 


Innes 

V. 

Lord  Pbter« 

borough's 

Executors. 


1827. 
Dec.  13. 


Before  the  trial  an  application  was  made,  The  court  wiii 

.                                          *-*                            ,  dot  without  cause 

but  resisted,  to  change  the  place  of  trial  from  shown  change 

17  J-    1.         1    .       Ai        J  the  plaito  of  trial 

Jbidmburgh  to  Aberdeen.  fixed  by  the  pur- 

Lord  CnrEF  Commissioner. — The  pursuer  v?ew!'  °'  ^^™*  * 
had  the  right  to  give  notice  for  Edinburgh,  and 
the  defenders  must  show  cause  for  changing 
the  place.    As  to  the  number  of  witnesses,  this 
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GAtoNER,  &c.  is  a  case  in  which,  from  its  nature,  great  care 
Rbbxi'e,  &c     should  be  taken  in  selecting  witnesses.     As  in 

the  Queensberry  cases,  we  thought  it  better 
that  they  should  be  tried  here ;  so  it  is  desir- 
able that  this  case  should  be  tried  at  a  distance 
from  the  scene  where  any  local  feeling  may 
prevail. 

If  an  application  is  made  for  a  view,  we  must 
hear  reasons  for  it,  as  at  the  institution  of  this 
Court  there  was  too  great  laxity  on  this  subject, 
and  it  is  necessary  to  restrict  the  granting  them ; 
and  I  hold  that  in  this  case  no  view  ought  to 
be  allowed.  With  respect  to  the  time  of  trial, 
the  pursuer  ought  to  consent  to  delay  the  trial 
till  a  fuller  bench  may  be  had ;  for  though  this 
is  not  a  case  of  difficulty,  yet  from  the  amount, 
it  is  desirable  that  more  than  one  Judge  should 
be  present. 


PBE8ENT, 


LORDS  CHIEF  COMMISSIOMER  AND  MACKENZIE. 


1828. 

Feb.  4. 


Finding  that  a 
usage  existed  dif- 
ferent from  the 
terms  of  the  set 
of  a  burgh  as  to 
the  election  of   ' 
magistrates. 


Gardner,  &c.  t;.  Reekie,  &;c. 

1  HIS  was  a  petition  and  complaint  against  the 
election  of  the  Magistrates  of  the  burgh  of  Kil- 
renny  for  the  year  1823.  The  case  was  carried 
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to  appeal,  and  remitted  to  the  Court  of  Session   <^abdner,  &c. 
to  inquire  into  the  usage.  Reekie,  &c. 

ISSUES. 

^'  It  being  admitted  that  the  set  of  the 
<f  burgh  of  Kilrenny,  in  the  county  of  Fife  (as 
<<  recorded  in  the  books  of  the  Convention  of 
'^  Royal  Burghs,  bearing  date  the  5th  Septem- 
ber 1710),  in  so  far  as  regards  the  election 
of  the  bailies  of  the  said  burgh,  is,  ^  that  the 
bailies  give  in  a  ieet  of  nine  persons,  where- 
of they  themselves  are  always  three,  out  of 
which  they  (the  burgesses)  are  to  choose  the 
three  bailies  for  the  year  ensuing/ 
*^  Whether  any  and  what  usage,  difierent 
from  the  said  set,  has  prevailed  in  the  said 
'*  burgh  for  forty  years  and  upwards,  in  respect 
**  to  the  election  of  the  bailies  thereof,  and  at 
^*  what  period  such  usage  commenced  and  ter- 
<<  minated  ?    And, 

^*  Whether  such  different  usage  did  not  pre- 
^*  vail  at  the  election  of  bailies  at  Michaelmas 
«  182S  r* 

Hope,  SoL-QetL  for  the  pursuers, — The  only 
question  here  is  the  fact,  whether  any  and  what 
usage,  &c.  ?  We  shall  prove  the  usage  for  100 
years  to  have  been,  that  the  bailies  sent  three 
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Reekik^  &6. 


Gardneb,  &c.   leets,  and  that  the  election  m  1823  diflFered 

from  that  usage.  Out  of  the  three  leets,  the 
person  having  most  votes  in  the  first  leet  was 
first  bailie,  although  there  might  be  more  votes 
in  favour  of  a  person  in  the  second  or  third 
leet.  By  giving  one  leet  of  nine,  the  council 
retained  their  power  of  naming  which  of  the 
three  elected  should  be  first,  instead  of  the 
burgesses  having  this  pdwer.  (Mr  Solicitor 
wished  to  put  into  the  hands  of  the  jury  copies 
of  certain  parts  of  the  books  of  the  burgh,  to 
show  the  manner  in  which  the  names  were 
written ;  but  the  Lord  Chief  Commissioner  ob- 
served, that  it  could  not  be  done  until  a  foun- 
dation was  laid  for  it  in  evidence.  Mr  Soli- 
citor then  described  to  the  jury  the  different 
forms,  and  made  one  of  the  jury  write  them 
down.) 

The  first  witness  was  asked  how  the  result  (^ 
the  voting  was  communicated  to  the  burgesses. 

Robertson  objects.— *The  minutes  are  the  only 
evidence,  and  parol  evidence  is  incompetent. 

Moncreiffi  D.  F. — We  are  entitled  to  ask 
in  what  manner  the  names  of  the  persons  on 
whom  the  burgesses  were  to  vote  were  com- 
municated to  them. 


Competent  to 
prove  by  parol, 
how  a  communi- 
catioci  was  made, 
but  if  it  was  in 
writing,  incom- 
petent to  prove 
the  contents. 


Lord  Chief  Commissioner.*— The  witness 
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cannot  prove  the  contents  of  the  minutes,  but   Gardneb,  &c. 
may  prove  the  transaction.    There  is  no  objec-     Reekie,  &c. 
tion  to  his  answering  the  question  as  now  put.      — -v^^«^ 
If  he  says  the  communication  was  in  writing, 
the  question  will  arise,  how  far  it  is  compe- 
tent for  him  to  prove  the  contents  ?  biit  if  the 
communication  was  verbal,  he  may  prove  it. 

An  extract  of  a  process  was  given  in  evi-    circumstances  in 

*  °  which  a  printed 

dence,  which  referred  to  a  printed  list  of  the   i»t  referred  to  in 

an  extract  of  a 

burgesses,  appended  to  the  papers  in  the  Ad-   process  was  ad. 
vocates'  Library.   When  that  list  was  given  in,   dence. 

RobertsofL^^This  extract  proves  that  a  list 
was  produced  in  an  old  process ;  but  I  do  not 
admit  this  to  be  a  true  list,  or  a  tnie  copy  of 
the  list. 

HopCt  SoL'Gen. — :We  produce  this  to  show 
that  at  that  time  they  voted  on  three  leets. 
From  the  lapse  of  time,  no  one  could  prove 
the  accuracy  of  the  list. 

Lord  Chief  Commissioker. — I  am  not 
quite  certain  how  this  bears  on  the  case ;  but  in  s 
considering  the  objections,  we  must  recollect 
that  this  is  a  case  of  usage,  and  going  far  back 
to  establish  a  usage  contrary  to  the  set  of  the 
burgh.  The  period  here  is  for  no  less  than 
118  years,  and  in  cases  of  usage  and  pedigree, 
when,  from  length  of  time,  direct  evidence  is 
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not  to  Ibe  had,  though  the  proof  must  be  regu- 
lar, the  strict  rules  of  evidence  must  be  re- 
laxed, and  evidence  of  reputatioa  be  admitted. 
If  that  relaxation  is  not  to  be  the  rule  here, 
then  we  ought  to  reject  what  is  now  oSkred. 
If  the  document  is  one  to  be  resorted  to,  and 
in  which  there  is  no  radical  defect,  perhaps  the 
relaxation  must  do  away  with  the  strict  rules. 
After  such  a  lapse  of  time,  the  call  for  the 
original  and  its  non-production  is  perhaps  suf- 
ficient  to  show  that  it  is  not  to  be  found.  The 
question  then  arises,  whether  this  is  a  docu- 
ment bearing  faith  ?  and  it  appears  to  me  that 
it  is,  but  subject  to  this  observation,  that  it  is 
only  mentioned,  not  copied  as  it  ought  to  have 
been,  in  the  extract ;  but  it  is  a  document  laid 
up  in  the  proper  place,  and  there  is  no  evidence 
of  error  or  fabrication.  It  is  £ui;her  sanctioned 
by  the  parol  evidence  as  to  how  it  came  into 
the  Library.  The  only  difficulty  is,  that  th» 
printing  may  not  be  quite  correct ;  but  as  this 
is  a  case  where  the  strict  rules  are  to  be  relaxed, 
I  think  it  admissible. 


Lord  Mack£nzx£,-«^I  am  quite  clearly  of 
the  same  opinion. 


inprovinguBage,       Auothcr  witnoss  was  askcd  what  he  under- 
ask  a  witness       stood  the  foHuer  practfee  to  have  .been. 
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Lord  Chief  Commissioner.^ — The  ques-  Gardner,  &c. 

tion  ought  not  to  be  put  in  this  general  way^  Reekie,  &c. 

but  ought  to  be,  Whether  he  was  informed  by  wha^liT^ild^ 

aged  persons  as  to  the  former  practice  ?    In-  J^eJ^p^^M. 
deed,  in  strictness  it  ought  to  be  limited  to  the 
individuals  who  informed  him. 

At  the  close  of  the  pursuers'  evidence  the  '^n  adjournment 

'  ofpartofa  tnal 

case  was  adjourned.  to  the  fouowing 


On  the  following  day  the  pursuer  gave  in 

his  condescendence,  as  showing  the  points  and  1'^^^^ 

the  form  in  which  the  verdict  might  be  re-  foHnfoLS" 

turned.  ®°.*  **^ , 

point,  special 

Lord  Chief  Commissioner. — You  may  put  findings,  and  not 

,  ,  "  *  ^        a  special  verdict 

this  m,  though  I  do  not  see  how  it  can  assist  or  case,  should  be 

returned* 

us<  The  finding  of  the  House  of  Lords  must 
control  or  rather  regulate  the  finding.  The 
jury  must  find  so,  that  by  the  specialty  of  their 
finding  the  Court  of  Session  may  be  able  to 
judge  of  the  legality  of  the  election.  A  spe- 
cial verdict  or  special  case  would  not  do,  as 
they  are  calculated  to  raise  a  point  of  law; 
but  in  this  case  there  must  be  special  findings 
describing  the  custom  or  usage,  so  as  to  enable 
the  Court  of  Session  to  give  judgment  in  the 
cause. 

Robertson  for  the  defenders. — It  is  diffi- 


m- 
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Gardner,  &c.   ^^]^  f^j.  m^  ^.^  uoderstaod  the  hardshipcomplain- 
RBEKfE^c.     ed  of  in  this  case,  as  we  gave  the  burgesses  a  list 

of  nine  from  which  to  choose,  if  they  thought 
proper,  the  first,  second,  and  third  bailies  to 
their  respective  offices ;  and  they  plead  that  we 
should  have  limited  the  choice  of  each  bailie  to 
a  list  of  three.  The  set  of  the  burgh  is  in  our 
favour,  and  there  must  be  an  uniform  and  un- 
interrupted usage  to  alter  it.  Though  the  pur- 
suers have  produced  evidence  to  show  the  usage 
in  a  number  of  years,  they  have  passed  over 
others  which  you  must  hold  to  be  against  them ; 
and  you  will  not  hold  that  they  have  proved 
enough  to  disfranchise  the  burgh. 

Lord  Chief  Commissioner* — This  is  a 
question  of  fact  which  is  sent  here  by  the  Court 
nf  Session,  in  consequence  of  a  remit  from  the 
House  of  Lords*  That  remit  contains  two 
parts ;  but  one  of  them  is  law  for  the  Court  of 
Session,  the  other  depends  on  your  verdict 
either  establishing  the  usage  or  not.  Whatever 
you  may  think  the  best  constitution  for  this 
burgh,  you  must  confine  your  attention  to  the 
evidence ;  and  we  must  also  attend  to  the  best 
form  in  which  to  make  the  return,  that  the 
Court  of  Session  may  be  enabled  to  judge  how 
far  the  usage  will  affect  the  set.     The  second 
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issue  may  be  first  disposed  of,  as  it  is  not  dis-   Gardner^  &c. 
puted  that  the  election  was  not  according  to    reekze,  &c. 
the  alleged  usage. 

The  material  part  of  the  set  is  in  the  issue, 
and  being  clear,  the  pursuers  must  make  out  by 
distinct  evidence  a  clear  and  undoubted  usage 
existing  for  forty  years ;  but  if  they  have  proved 
an  inroad  on  the  constitution  more  than  forty 
years  ago,  that  raises  a  presumption  in  their 
favour  which  is  not  to  be  taken  o£P  by  mere 
observations  by  the  defenders.  You  must,  how- 
ever, always  keep  in  mind  that  there  is  a  much 
greater  burden  on  the  pursuer  than  the  de- 
fender ; — he  must  give  good  and  sufficient  evi- 
dence of  the  first  inroad ;  but  having  done  so, 
we  are  not  to  hold  that  the  original  constitution 
revives  every  year.  The  loss  of  records  and 
other  circumstances  may  break  the  train  of  the 
evidence. 

The  pursuer  proved  an  inroad  in  1719 ;  and 
then  there  are  five  or  six  years  left  out,  but  you 
cannot  expect  the  same  distinct  evidence  as'  to 
every  year  in  so  long  a  period.  The  general 
principle  for  you  to  consider  is,  whether  the  pre- 
sumption is  in  favour  of  the  set  or  the  usage» 
the  pursuer  having  distinctly  proved  an  inroad 
on  the  usage  at  so  early  a  date. 

The  procedure  at  an  election  was  distinctly 
proved  to  you  by  a  witness,  and  much  stress  has 
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Gaadnsb»  &c.     been  laid  on  the  tetm  leets,  not  leet,  being  used 

v» 

Reextk,  &c      in  the  minutea ;  but  as  there  was  a  leet  for 

the  treasurer  as  well  as  the  bailies,  that  would 
justify  the  use  of  the  plural. 

You  will  first  consider  whether  you  wiU  find 
for  the  pursuer  or  for  the  defender.  If  you 
find  for  the  defender,  that  puts  an  end  to  the 
case.  But  if  you  find  for  the  pursuer,  you 
will  let  me  knpw  that  you  do  so,  that  I  may 
surest  some  points  respecting  the  usage  to 
enable  you  to  frame  your  verdict,  so  as  to  secure 
a  verdict  that  will  enable  the  Court  of  Session 
to  decide  the  question* 

Verdict — *^  For  the  pursuers  on  both  issues ; 

**  and  on  the  first  issue  they  find,  that  a  usage 

"  diffi^rent  from  the  said  set  has  prevailed  in 

the  said  bui^h  for  forty  years  and  upwards, 

in  respect  to  the  election  of  the  bailies  there- 

^*  of :  Find  that  the  said  usage  has  been,  that 

«  the  bailies  have  been  elected  by  three  leets 

<«  being  given  out  by  the  councU  of  the  but- 

«  gesses  for  the  election  of  the  three  bailies ; 

**  that  the  said  three  leets  were  made  up  by 

placing  the  old  bailies  fon  the  former  year  in 

their  order  of  precedence  severally  at  the 

*'  head  of  a  list  of  three  persons,  of  which  eaicdi 

^'  bailie  formed  one ;  that  the  said  ikree  leets 
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it 
« 

« 


'^  have  been  designated  and  understood  as  the  Gahdmbb^  &e. 
*^  first  bailie  leet,  the  second  bailie  leet»  and  Reekie,  &c 
'*  the  third  bailie  leet ;  that  on  these  leets 
thus  separated,  each  burgess  gave  a  vote  for 
the  first  bailie,  the  second  bailie,  and  the 
third  bailie,  confining  his  voting  for  the  first 
bailie  to  the  persons  named  in  the  ^rst  leet, 
his  voting  for  the  second  bailie  to  those  in 
the  second  leet,  and  his  voting  for  the  third 
<<  bailie  to  those  in  the  third  leet ;  that  after 
**  the  votes  of  all  the  burgesses  who  chose  to 
**  vote  in  the  election  of  the  bailies  were  thus 
given  on  each  leet  severally,  the  person  in 
the  first  leet,  who  had  the  majority  of  votes 
on  that  leet,  was  declared  to  be  duly  elected 
*^r5^  bailie,  the  person  in  the  second  leet,  who 
had  the  majority  of  votes  on  that  leet,  was 
**  declared  to  be  duly  elected  second  bailie, 
**  and  the  person  on  the  third  leet,  who  had 
"  the  majority  of  votes  on  that  leet,  was  de- 
**  clared  duly  elected  third  bailie }  that  the 
^*  result  of  the  polling  on  the  several  leets  con- 
*^  ducted  in  this  manner  was  then  published  to 
"  the  burgesses  by  the  order  of  the  town-coun-  ^ 
"  cil  without  any  order  or  resolution  of  the 
"  council ;  and  that  thereafter  the  council  as- 
**  sembled,  and  the  new  bailies  accepted  of 
*<  their  several  offices  in  the  order  in  which 
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Hogg,  &c     <«  they  stood  in  the  leets  as  aforesaid :  That 
Macgill,  &c.  **  this  usage  has  existed  from  1719  till  1818 

•*  inclusive." 

Moncreif,  D,  F.,  Hope,  SoL^Gen.,  Ivory,  and  Johnston,  for 

the  Pursuers. 
2).  M'Neil,  Robertson,  and  H.  Bruce,  for  the  Defenders. 


PRESEKT, 
LORDS  CHIEF  COMMISSIONER  AKD  CRINOLETIE. 


1828. 

March  8. 


Hogg,  &c.  v.  Macgtll,  &e. 


Reduction  of  a 
deed  on  the 
ground  that  the 
granter  was  not 
of  sound  mind, 
&c 


An  action  of  reduction  of  a  trust-deed  signed 
by  notaries,  on  the  ground  that  the  truster  was 
not  of  sound  mind,  occasioned  by  a  stroke  of 
palsy,  and  that  the  deed  was  impetrated  from 
bira. 


Defence. — The  deed  was  framed  by  in- 
structions from  the  truster,  who  lived  eight 
months  after  its  executiop,  and  gradually  im- 
proved in  health  till  within  a  few  days  of  his 
death. 

ISSUE. 

Whether  it  was  not  the  deed  of  the  truster  ? 
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A*  Macneil  opened  the  case,  and  stated  the     Hogo,  &c. 

facts  as  to  the  health  of  the  truster*     That  the  Macoill,  &c. 
truster  could  write  with  his  left  hand,  and     '^■^n^^^ 
there  was  not  proper  authority  given  to  the  no- 
taries. 

Cockburn,  for  the  defenders. — This  plea  of  a  cooiud  in 

.       .  1       •        1  •  1        opening  allowed 

express  authonty  not  having  been  given  to  the   to  state  matter 

...  ^     ^  ^    1  •        not  in  his  conde- 

notaries  is  surprise  to  us,  as  it  is  not  stated  m   scendence,  but 

.V  '  J  warned,  diat  the 

the  record.  verdict  wiU  be 

set  aside  if  given 
on  that  ground. 

Lord  Chief  Commissioner. — I  do  not 
think  we  can  stop  it  at  present,  as  it  is  difficult 
to  separate  it  from  the  rest  of  the  case ;  but  the 
party  must  take  care,  as,  if  he  gets  a  verdict  on 
this  ground,  it  must  be  set  aside,  if  what  you 
state  is  correct.  If  I  could  separate  this  from 
the  rest  of  the  case,  I  would  probably  say  that 
it  was  incompetent ;  but  the  evidence  may  bear 
on  the  capacity  of  the  truster. 

Jeffret/,  for  the  defender,  contended.  That 
there  was  a  presumption  in  favour  of  a  regular 
deed,  and  that  it  required  very  little  mind  to 
enable  a  person  to  say  who  should  succeed  to 
his  property.  In  the  case  of  the  Duke  of  Rox-  ^S^f  ^^' 
burghe,  his  deed  was  sustained,  though  he  had  ^^"^if'glJ  **^ 
only  strength  to  name  two  out  of  three  whom 
he  proposed  to  make  his  executors. 
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Hooo,  &c.         This  deed  was  rational;  it  proceeded  from  the 
Macoill,  &c.  psaty,  was  publicly  and  deliberately  executed 

before  respectable  persons ;  and  it  is  sufiftient 
that  iie  was  capable  of  judging  of  each  legacy 
separately,  though  he  might  not  recollect  the 
whole.  He  lived  for  months  after  making  the 
deed.  You  must  hold  it  as  executed  on  the  day 
when  he  was  in  best  health  after  the  date  of  the 
deed. 

Lord'  Chief  CoMMissiON£R.^^Tfais  is  a 
short  issue ;  and  the  question  for  you  to  try  un- 
der it  is,  whether  this  deed  was  the  free  and 
unconstrained,  or  the  circumvented  act  of  this 
person  ?  You  may  throw  out  of  your  considera- 
tion what  was  said  as  to  authority  not  having 
been  given  to  the  notaries,  as  there  is  no  evi- 
dence impeaching  the  regularity  of  the  execu- 
tion of  the  deed.  It  is  said  the  deed  is  unfahr 
and  partial,  but  this  is  a  regular  deed,  and  there 
is  nothing  law  more  respects  than  a  regular 
deed.  If  there  is  no  deed,  then  law  distributes 
the  effects ;  but  where  there  is  a  regular  deed 
by  a  person  in  a  sound  state  of  mind,  that  deed 
must  regulate  the  succession ;  and  we  are  not 
entitled  to  inquire  into  the  grounds  upon  which 
one  person  is  preferred  to  another. 

The  question  here  is  the  capacity  of  this 
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person,  who  had  been  affected  with  palsy,  which     Hooo,  &c. 
no  doubt  affects  the  mind,  and  frequently  to  a   Macoill,  &c. 
great  'degree. 

In  this  case  the  person  for  a  certain  time-lost 
the  use  of  his  speech  and  understanding,  but 
they  were  restored  to  a  certain  d^ee;  and 
the  question  is,  whether  they  were  so  far  re- ' 
stored  that  he  was  capable  of  carrying  on  the 
train  of  reasoning  necessary  to  the  execution 
of  this  deed  ?  A  deed  of  this  nature  does  not 
require  the  same  degree  of  miod  as  in  taking 
a  bargain.  In  the  case  of  a  will,  it  is  sufficient 
to  be  able  to  judge  of  a  preference^  and  to  be 
capable  to  express  it.  (His  Lordship  then 
stated  the  facts  given  in  evidence,'  and  said,) 
It  is  difficult  to  say  whether  he  understood  the 
whole  deed  at  once,  as  he  could  not  carry  a 
detail  in  his  mind,  but  he  was  capable  of 
judging  of  each  part  as  it  was  present^  to  him, 
and  it  was  proper  for  the  agent  to  draw  the 
deed  as  the  instructions  were  properly  given  in 
detail.  There  is  evidence  of  this  party  forget- 
ting names,  and  at  one  time  of  a  total  want  of 
recollection ;  but  he  immediately  recovered  him- 
self, and  the  obscurity  which  came  over  his 
mind  was  dispelled  at  the  time.  Evidence  was 
given  of  his  capacity  after  the  execution  of  the 
deed,  but  that  can  only  be  received,  provided 
he  recollected  the  execution  of  the  deed. 
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(Jane  10,) 


Hogg,  &c.        j|;  jg  \^^  capacity  at  the  time  to  which  we 
Macgill,  See.   must  look,  and  the  deed  is  not  to  be  set  aside 

if  he  was  capable  of  understanding  it  in  detail, 
though  not  capable  of  dictating  it  from^  begin- 
ning to  end.  The  medical  evidence  is,  that 
he  was  capable  of  understanding  distinct  pro- 
'  positions ;  and  the  other  evidence  shows  that 
he  assented  to  the  different  parts  of  the  deed 
when  read  to  him,  and  lived  for  many  months 
after  the  deed  w;as  executed,  and  kflew  that  he 
had  made  a  deed. 


1828. 
June  10* 


A  rule  granted 
to  ihow  cause 
why  a  Terdict 
•hould  not  be 
■et  aside. 


3  Mur.  Rep.  36, 
123,  and  1  Mur. 
Rep.  341. 
Grant  on  New 
Tiiali,  169  and 
170- 


The  Court  granted  a  rule  to  show  cause  why 
the  verdict  should  not  be  set  aside. 

Rohertion  showed  for  cause  against  the  rule, 
That  the  one  notary  had  acted  on  the  faith 
of  the  other,  without  inquiring  into  the  state  of 
the  truster's  mind.  The  question  is,  whether 
he  had  capacity  to  execute  this  deed  ?  not  whe- 
ther he  could  express  a  preference  for  an  indi- 
vidual. The  facts  given  in  evidence  proved  him 
incapable,  and  this  was  a  case  of  fact  left  on  the 
evidence  to  the  jury ;  and  although  the  Court 
might  have  come  to  a  different  conclusion,  was 
it  so  clear  a  case,  that  you  will  overturn  the 
verdict  ?  In  the  cases  of  Watson,  Brydon,  and 
M'Niell,  the  Court  refused  to  interfere ;  and 
this  is  more  dangerous  than  a  case  of  damages, 
as  a  question  of  capacity  is  purely  for  the  jury. 
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Lord  Chief  Commibsioner*— -In  lEnglaud,  ^oog,  &c. 
questions  on  the  validity  of  a  will,  whether  on  Macgill^&c. 
the  ground  of  capacity  or  any  other,  ace  in  a 
situation  which  makes  it  not  so  easy  to  derive 
from  them  the  principles  on  which  new  trials 
are  granted  as  from  other  cases.  Whenever 
there  is  real  property  they  are  tried  in  an  action 
of  ejectment,  and  as  this  is  an  action  that  may  be 
brought  as  often  as.the  party  chooses,  the  Count 
refuse  to  aid  him  by  granting  a  new  trial. 

J^j^^.— --This  is  not  a  case  of  contrary  evi* 
dence  of  fact,  but  of  contrary  opinions ;  and  the 
error  is  rather  in  law  than  fact,  and  consists  in 
the  degree  of  capacity  which  the  jury  held  to 
be  necessary  to  the  making  such  a  deed ;  and 
the  interference  of  the  Court  is  necessary  to 
correct  this  misunderstanding.  It  was  clear 
the  evidence  of  the  medical  gentleman  w^s 
given  under  this  erroneous  impression,  and  I 
agree  that  the  Court  are  not  to  go  oear  the 
limit  where  the  jury  are  to  judge  of  the  credit 
of  evidence* 


LoRX>  Chieb  Commissioner. — This  was  a  j„J^24. 

questionon  the  validity  of  a  trust-deed  or  latter  ^^ 

will  of  a  man  of  business,  who.  was  in  the  full  granted  on  the 

exercise  of  his  faculties  until  he  had  an  attack  j^^^^may  not 

VOL.  IV.                        G  g                               •  ' 
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H0GO4  &c 

V. 

Macgill,  &C. 


have  understood 
the  weight  to  be 
given  to  a  regu- 
lar deed,  and  the 
degree  of  capa- 
city necessary  in 
the  granter  of  it 


of  illness ;  and  it  is  material  that  the  deed  was 
subject  to  be  altered  or  revoked  till  the  day  of 
his  death.  If  he  at  any  time  came  to  be  of 
sound  mind  and  recollected  the  deed,  and  did 
not  alter  it,  that  is  sufficient  to  support  it* 
Any  attempt  to  attack  the  deed  on  the  ground 
of  unjust  partiality  was  abandoned,  and  the 
objection  was  confined  to  incapacity  or  insuf- 
ficiency of  mind.  The  incapacity  proceeded 
from  an  attack  of  palsy,  and  for  some  time  he 
was  comatose,  and  incapable  of  making  any  deed. 
But  it  appeared  on  all  the  evidence  that  he  had 
recovered  to  a  certain  extent,  and  was  capable 
of  doing  certain  acts,  and  indicating  certain  opi- 
nions, and  was  capable  of  making  a  will.  The 
only  question  being,  whether  he  was  capable  of 
making  one  containing  so  much  detail  ?  The 
witness  who  gave  the  strongest  evidence  of  in- 
capacity said,  he  thought  him  incapable  of  un- 
derstanding a  complex  proposition,  and  that 
he  sometimes  misapplied  words ;  but  the  same 
witness  proved  that  he  understood  an  idea  that 
was  not  complex,  and  was  acquainted  with  the 
value  of  money. 

The  medical  gentlemen  were  not  present  at 
the  time  the  will  was  executed,  but  the  notaries 
and  witnesses  were ;  and  though  it  appears  that 
some  suggestions  were  made  to  him,  yet  he 
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named  the  ibrustees,  and  proposed  an  annuity^  Hogg,  &c* 
of  L.  25  for  his  sister,  and  named  L.  500  as  the  Macgill,  &c. 
principal  sum  necessary  for  that  annuity.  This 
is  the  most  complex  idea  in  the  will,  and  was 
suggested  by  him.  He  thought  an  annuity  bet- 
ter, and  named  the  sum  corresponding  with 
that  annuity.  He  was  then  asked  whether  he 
had  any  other  brother  or  sister  to  whom  he 
wished  to  leave  any  thing,  and  he  did  not  name 
the  pursuers,  and  the  suggestion  produced  no 
effect. 

In  these  circumstances,  if  he  had  died  with- 
in a  few  days  of  executing  the  will,  granting 
a  new  trial  would  have  been  matter  for  serious 
consideration }  but  this  was  not  the  case ;  on 
the  contrary,  he  lived  ten  months  after  it,  and 
improved  in  health,  and,  having  taught  himself 
to  write  with  his  left  hand,  acted  as  a  notary. 
The  facts  proved  show  his  power  of  judg- 
ment ;  and  it  is  proved  that  he^  recollected 
that  the  will  existed,  as  he  mentioned  certain 
bequests  which  he  had  made,  and  there  was  no 
evidence  of  any  indication  of  a  wish  to  alter  it. 
On  the  whole,  it  is  important  that  the  will  of 
a  person  not  of  sound  mind  should  not  stand, 
but  it  is  equally  important  that  the  real  will  of 
a  person  destining  his  property  should  not  be 
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SHsaipp      distuibed.    The  Court  are  of  opmoa  thal^tliia' 

Vm 

Steik'b  AsBiQm  hds  Dot  been  sufficiently  taken  into  oonmd0ra«» 

tion  by  the  jury,  perhaps  from,  its:  not  hav- 
ing he&k  so  pointedly  stated  to  them  as  itmight- 
have  bera»  We  think  it  has  not  rec^ved  all 
the  consideration  which  it  ought  to.hav&don^y 
andy^  therefore^  that  a  new  trial  oughib  to  be 
^nted. 
July  182a  Xho  caso  was  again  set  down  for  trial»  but 

the  partiea  settled  it  by  a  compcmniae. 

RoberUon  and  A.  M*Neil^  for  tbe  Pursuers. 
Jeffrey,  Cockbum,  and  Maitiand,  for  the  Defenders. 
(Agents,  Jamei  Bridgei,  w%  8.  j;  J.  H.  Lothian^  w.  s.) 


1828. 
March  U. 


i«ta 


P&ESEKT, 
LOADS  CHIEF  COMMTSSIOKEIL  AND  CEiyOLETlE. 


Sheriff  v.  Stein's  Assignees. 


cireomstances  in  j^N  ac^ion  of  couii^  and  reckoning  to  recover 
chant  in  London  the  balaiu^e  of  tfac  pncc  of  a  Certain  quantity  of 
tided  to  commis.  whisky  tiraniGiinittod:  totjif^  d^f^^nd^F. 

sion  and  del  crC' 
dare  oommission. 

DEiFENCE^^-^Tbe  d#fender  rendered  an  ac- 
count to  the  person  in  the  management  of 
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Stdn*8^«ffiur8,  who  «nm«ed  a  dischacge  for  the       «««.« 
batance,  and  did  not  object  to  the  chai^  for  Stein's  Abbig- 
oommissioa  made  by  the  defander. 


ISSUES* 


It  being  admitted  that  the  ccnnpany  cany- 
ing  on  business  as  Astillers  at.  Canonmllls  un- 
^'  der  thefinn  of  John  Stein,  .delivered  to  James 
**  Sheriff  one  hundred  puncheons  of  whisky, 
*'  upon  the  conditions  stated  in  a  letter,  dated 
«<  CanonmiUs,  SQth  JEebruary  1812 ;.  and  that 
**  upon  the  conditions .  also  stated  in  the  said 
*^  letter,  brllsto  the  amount  of  L.  6417)  9s., 
**  drawn  by  the  said  firm  of  John  Stein  upon 
^*  James  Sheri£^  were  accepted  by  the  said 
*'  James  Sheriff,  and  that  new  bills  were  granted 
**  for  the  said  sum. 

^*  It  being  also  admitted  that  the  said  com- 
'*<  fany  >of  John  Stein  became  bankrupt  on  the 
*^  Sl&d  day  of  July  1812,  before  the  said  new 
*^  biHs  became. due,  and  that  the  said  whisky 
«<  was,  during  the  month  of  August  181 3»  sold 
^^  by  the  said  James  Sheriff  for  the  sum  of 
*«  L.  7285i  OS.  6d. 

<^It  being  also  admitted  that  the  sum  of 
**  L.6417,  9s.  a  part  of  the  prqduqe  of  the 
'<  jsaid.pnce^iwas  applied  in  {>$grmeot  of  the  said 
^*  >new^bills. 
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V. 

Stein's  AssiO' 
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^*  It  being  also  admitted  that  James  Sheriff 
retained  the  sum  of  L.  180,  17s*  6d.  as  com- 
mission on  the  sale  of  the  said  whisky,  and 
the  sum  of  L.  108,  10s.  6d.  as  del  credere 
commission  for  guaranteeing  the  said  price  of 
L.  7235,  Os.  6d. 

'*  Whether  the  said  James  Sheriff  was  en- 
titled to  retain,  as  commission  on  the  said 
sales,  the  said  sum  of  L.  180,  17s.  6d.  or 
any  other  sum  ? 

"  Whether  the  said  James  Sheriff  took  bills 
for  the  said  sum  of  L.  7^35,  Os.  6d.  and  was, 
or  is  entitled  to  retain,  as  del  credere  com- 
mission on  the  said  bills  for  L.  72S5,  Os.  6d. 
the  said  sum  of  L.  108, 10s.  6d,  or  any  other 
sum  ?" 


Palmer  v.  Hun- 
ter  and  Co.  25tb 
Feb.  1825. 


Rutherfordj  for  the  pursuer. — In  this  case 
it  has  been  laid  on  us  to  show,  that  by  the  usage 
of  trade  we  are  entitled  to  retain  the  commis- 
sion mentioned  in  the  issue.  An  agent  is  en- 
titled to  commission  when' he  takes  charge  of 
selling  goods,  and  interposes  his  mercantile 
credit.  Taking  the  original  letter  and  the  usage 
of  trade,  we  are  clearly  entitled  to  commission 
on  the  sale ;  and  sale  on  credit  being  necessary, 
we  are  also  entitled  to  del  credere  commission. 
On  the  6th  of  August,  Mr  Stein  executed  a 
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trust  in  favour  of  Mr  Gibson-Craig  and  ano*  Sheeiff  . 

ther,  and  the  English  commission  was  not  is-  St^in's^ssigo 

sued  till  the  8th,  and  could  not  affect  the  set-  ,  ■T^.^w 
tlement  made  with  the  trustees. 

When  a  power  of  attorney  granted  to  Mr  a  condescen- 

Gibson,  by  those  at  one  time  in  the  manage-  deredinUi^^^' 

ment  of  Stein's  aflPairs,  was  tendered  in  evidence,  on  "the  usage  ^ 

Forsyth  and  Cockburn  object.  There  is  no  ^*?emhtS "to 

proof  of  the  commission  under  which  this  was  Sro^tent"?i 

granted.  a  general  iswc, 

o  to  give  ID  evi- 

Jeffrey. — It  is  the  title  on  which  the  other   <Jcnce  an  alleged 

*^      '^  _  ^  act  of  homoli^a- 

party  raised  their  action,  and  they  cannot  ob-i   tionbyanautho- 

,  .  nzed  party  as 

ject  to  it.  conclusive  of  the 

Lord  Chief  Commissioner. — It  certainly 
struck  me  that  there  was  no  proof  of  the  com- 
mission under  which  these  powers  were  grant<- 
ed ;  and  were  the  original  cause  here,  I  would 
have  no  hesitation  in  saying,  that  this  power  of 
attorney  was  not  to  go  to  the  jury  without  proof 
of  the  authority  by  which  it  was  granted.  But 
this  is  not  a  case  in  that  situation ;  and  I  shall 
feel  extremely  distressed,  if  I  have  to  turn  par- 
ties round,  in  order  that  the  case  may  be  again 
tried  when  they  have  got  evidence  of  this  com- 
mission. The  position  of  this  case  is,  that  the 
defenders  here  are  the  pursuers  of  the  original 
accounting,  in  which  a  contest  arises  as  to  the 
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Shehiff       riglit  to  ordinary  and  del  credere  cdtnmissiom 
Stein's  AssTo-   These  are  the  two  questions  to  be  tried  ;  and 

though  the  remit  from  the  Court  of  Setoion  is 
general,  it  must  be  controlled  by  the  previous 
judgments  in  the  cause.     Lord  Pitmilly  origi- 
nally, and  then  the  Second  Division  decide,  that 
no  commission  is  due ;  but  on  a  petition  against 
this  judgment,  the  questions  now  before  us  are 
raised,  and  the  Court  order  a  condescendence 
and  answers.     The  case  is  sifted  with  the  view 
of  preparing  the  issue,  and  certain  admissions 
are  made ;  biit  there  is  no  admission  of  this 
commission.     It  is  also  important  that  there 
is  no  order  who  shall  be  pursuer ;  and  in  the 
original  action,  the  pursuers  had  to  make  out 
their  right  to  recover  the  balance.     This  is  a 
case  sent  to  this  Court  in  order  to  inform 
the  Court  of  Session  on  two  points ;  and  we 
having  made  the  original  defenders  the  pur- 
suers, they  are  not  prepared  with  this  evidence, 
which  they  probably  would  have  been,  if  origi- 
nally pursuers.     Had  this  been  a  t^e  in  Eng- 
land sent  by  the  Lord  Chancellor,  the  first  part 
of  his  order  would  have  been,  that  the  commis- 
sion should  be  admitted,  and  this  question  could 
not  have  arisen.     Is  it  fit,  then,  that  this  Court 
should  be  called  on  to  turn  a  party  round,  when, 
according  to  justice,  it  oUght  to  go  on,  and 
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when  the  defender  knows,  and  has  for  seven       Shs&isf 
years  acted  on  the  assumption,  that  this  com-   Stein's'assio* 
mission  exists  ?     As  it  appears  to  me  at  pre-       ,J1^!I^ 
sent,  we  cannot  enforce  «uch  a  rule  in  such  cir- 
cumstences. 

CbcZrAf/m;«-^They  are  pursuers  in  this  branch 
of  the  case,  which  is  of  the  nature  of  a  counter- 
claim. This  is  not  a  power  of  attorney  granted 
by  us  ;  and  we  deny  that  there  was  any  autiio- 
rity  to  grant  such  a  power.  If  they  will  meet 
us  fairly  on  the  usage,  which  is  truly  the  point 
here,  this  question  does  not  arise;  but  they 
bring  this  forward  to  get  at  a  settlement  said  to 
have  been  made  with  Mr  Gibson ;  and  if  that 
settlement  is  good,  the  case  could  not  have  been 
here.  Admitting  this  will  turn  us  round  on 
a  point  which  was  not  sent,  while  rejecting  it 
will  not  turn  them  round  on  the  only  question 
which  was  sent.  This  brings  to  a  point  the 
utilify  of  the  general  issue,  which  is  most 
important,  if  the  parties  are  kept  strictly  to  the 
fattts  in  the  condescendence  and  answers,  but 
if  not,  the  general  issue  becomes  a  mere  trap, 
and  most  inconvenient  for  obtaining  justice. 

Jeffrey. — We  admit  that  all  the  points,  ex- 
cept the  right  to  recover  the  commission,  is  set- 
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Sheriff       t]gj^     The  question  at  present  is  simply  whe- 
Stxin's  Assiq.   ther  we  are  entitled  to  see  the  commission  under 

which  the  other  party  acts ;  and  it  is  not  denied 
that  there  was  a  commission  in  favour  of  the 
persons  who  granted  the  power  of  attorney. 
We  deny  that  the  only  question  is  the  usage ; 
it  is  the  right  to  retain  the  commission  ;  and  we 
say,  that  what  we  now  produce  along  with  the 
other  evidence  bears  on  that  point.  We  admit 
what  is  stated  from  the  record,  but  the  whole 
cause  is  sent  here. 

Lord  Chief  Commissioner. — I  shall  in 
this  case  follow  a  course  a  little  different  from 
what  is  usual,  and  we  shall  consult  together 
before  giving  our  decision.  ^  But  before  do-> 
ing  so,  I  wish  to  be  sure  that  I  understand 
the  purpose  for  which  this  is  offered.  As  I 
understood  Mr  Rutherford,  he  said  he  was 
not  to  confine  the  evidence  to  the  usage,  but 
to  strengthen  it  by  evidence  of  transactions 
by  authorized  parties.  Is  it  meant  to  make 
a  separate  point  of  this  as  an  act  of  homolo- 
gation by  an  authorized  party  ?  If  it  is^ 
this  differs  from  usage,  and  I  think  ought 
to  have  been  objected  to  at  the  time  it  was 

*  Their  Lordshiptf' retired  for  this  purpose. 
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stated  $  but  I  wish  to  know  to  what  extent        Sheriff 
this  is  to  be  used,  without  saying  what  effect  it   Stein's'assio. 
may  have  on  our  decision. 

Rutherford. — I  stated  it,  and  bold  it  to  be  a 
complete  and  separate  ground,  which  by  itself 
settles  the  case  j  but  also  as  bearing  on  the  other 
points,  and  as  evidence  of  the  usage. 

Lord  Chief  Commissioner. — This  is  one 
of  the  cases  in  which  a  Court  necessarily  feels 
a  considerable  degree  of  anxiety ;  and  since  we 
retired,  we  have  gone  repeatedly  through  the 
condescendence  to  see  what  it  contains,  and 
have  compared  it  with  the  opening  for  the  pur- 
suer, and  the  proceedings  in  the  Court  of  Ses- 
sion and  in  this  Court*  The  issue  is  quite  ge^ 
neral  j  and  the  question  here  rests  on  the  con- 
descendence and  answers,  as  they  came  from 
the  Court  of  Session. 

The  proposition  of  the  pursuer  is,  that  under 
the  issue  he  is  entitled  to  try  whether  this  is 
not  settled  by  this  claim  having  been  made 
against,  and  sustained  by  an  authorized  attor- 
ney of  an  authorized  party.  In  looking  into 
the  condescendence  and  answers,  there  is  no 
averment  that  can  apply  to  this  transaction 
with  Mr  Gibson,  though  it  was  before  the 
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Srsuff       Court  of  Session  in  the  other  parts  o£  the  case* 
Steik's'asstg-   This  is  a  question  of  law  aridng  out  of  the 

documents,  which  they  might  have  decided, 
and  which  it  is  to  be  presumed  they  have  al- 
ready decided,  or  may  yet  decide  on  considera- 
tion of  the  'documents ;  and  what  we  do  :here 
does  not  prejudice  the  question,  how  far  that 
transaction  -settles  the  case. 

The  evidence  now  offered  is  to  establish 
this  transaction,  and  there  are  various  points 
both  of  form  and  substance.  In  form,  there  is 
a  want  of  evidence  of  the  original  authority  from 
which  the  authority  to  Mr  Gibson  flowed,  and 
that  could  not  be  got  without  a  commission  to 
examine  witnesses  in  England ;  but  it  would 
be  wrong  to  stop  it  on  this  point  of  form. 
But  the  objection  in  substance  is  more  mate- 
rial. Suppose  he  had  a  power  of  attorney, 
and  acted  on  it,  is  that  within  the  question 
which  we  are  to  try?  There  are  only  two  ar- 
ticles in  the  condescendence  oud  answers  which 
have  any  tendency  to  enlaige  the  question,  but 
ihey  do  not  affisct  it,  as  they  each  refisr  specifi*- 
cally  to  the  usage  as  fixing  the  amount  of  the 
commission  to  which  he  is  entitled.  On  more 
full  consideration  I  am  satisfied  that  we  must 
exclude  all  question  as  to  anything  beyimd  the 
practice.     The  practice  of  trade  in  sespect  to 
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coannisBion  is  the  oaly  questHm  wldph  we  are       Sheriff 
to  try ;  and  if  we  were  to  try  the  actings  of  Steiv'b' Ashq^ 
Mr  GibsoB,  that  is  a.  q^iestion  which  the  Court  ^^^^' 

of  Ses8iOi3>  had  power  and  the  materials  to  try, 
and  t^erelbce  would  not  have  sent  it  to  a  jury. 
If  they  have  doubts  as  to  any  fact  on  that  part 
of  the  case,  they  may  still  send  an  issue  upon  it, 
and  it  will  then  be  brought  to  an  end  in  this 
Court.  But  if  we  allow  it  at  pnesent  it  wiU 
have  the  pregudioial  effect  of  construing  a  ge- 
neral idsue,  SO'  as  to  admit  etid^ice  under  it  of 
matter  not  contained)  in. the  condescendence, 
and  answers.;,  and  I  h^ve  always  stated,  when 
my  attef^ien  has  been  ^afioi  to  it,; that,  t;^o^h 
the  issue  is. general^. the  aviemients  to  beprovod 
must^  be  m^de  wiOi  pi^edaien  in  the  condescen- 
dence  and  answers  to  secure  against  surprise, 
aftd  the  evidenoe  should  not  be  extended  to 
matter  iiot  aveijred.  T\m  is  what  constitutes 
the  adv£lntage  in  pleadiDg  whiQh.  we  enjoy  over 
Englandt  that  here  eaeh  party^  must  state  arti- 
culately the  nature  of  their  ease ;  and  in  the 
present  instence  the  avermente  are  most  arti- 
culate. I  should  therefi)re  be  wrong  if  I  ad- 
hered to  my  original  opinion  ;  for  even  if  the 
commission  were  here,  and  showed  that  ihere 
was  authority  for  the  pow^  of  attorn^,  we 
could  not  admit  evidence  a£  acts  by  Mr  Gib- 
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Sheriff        gon^     I  ^ish  the  Court  of  Session  had  pro- 
Stein's  Assio-   nounced  a  more  articulate  interlocutor ;  but  if 

we  are  wrong  they  will  correct  us,  and  I  court 
a  Bill  of  Exceptions.  On  this  record  we  can- 
not admit  evidence  of  Mr  Gibson's  acts  as 
concluding  this  cause. 


But  competent         It  was  thcu  Suggested  that  the  evidence 

to  prove  the 

authority  under    should  be  admitted  to  show  who  was  in  the  os- 


CTinntMicein  the 


acted  af  a  m^   tcnsiblc  management  of  the  estate,  and  that  the 

pursuer  must  be  allowed  to  prove  the  facts  and 
circumstances  under  which  the  power  was  grant- 
ed. This  was  opposed  by  the  defender,  on  the 
ground  that  it  was  subverting  the  meaning  of 
the  Court  of  Session  in  sending  the  case,  ^hich 
was  merely  to  try  the  usage,  and  that  to  it  al<me 
the  evidence  must  apply. 

Lord  Chief  Commissioner. — There  is 
great  difficulty  in  giving  an  absti-act  rule  ;  but 
when  the  party  brings  forward  distinctly  what 
he  means  to  prove  in  a  particular  instance,  we 
shall  then-tell  him  whether  we  think  it  compe* 
tent  under  this  record ;  but  at  present  it  ap- 
pears that  you  are  bound  to  make  out  a  ge- 
neral practice  applicable  to  this  particular  branch 
of  trade.  Before  deciding  how  Mr  Gibson's^ 
acts  are  to  be  proved,  you  must  show  how  they 
bear  upon  this  question.   The  opinion  I  deliver- 

3 


1828.  THE  JURY  COURT.  465 


ed  was  restricted  to  the  rejection  of  them  as  Shhriff 
conclusive  of  the  case  ;  but  I  am  ready  to  admit  Stetn's  Assign 
them  as  applicable  to  the  case  of  usage.  The  -^^^ 
pursuer  may  prove  the  res  gestce,  but  he 
must  prove  them  by  legal  evidence.  The 
difficulty  of  the  case  lies  here,  that  they  are 
entitled  to  prove  the  res  gestae.  They  say 
the  power  of  attorney  .is  part  of  that  proof; 
but  it  is  objected  that  this  is  not  sufficient 
to  sanction  its  admission.  I  am  averse  to 
turning  parties  round  on  a  matter  of  form ; 
and  I  shall  be  glad  if  there  is  any  other  evi- 
dence by  which  it  can  be  made  out  independent 
of  the  power  of  attorney ;  but  if  there  is  not  I 
must  admit  it.  The  simple  way  to  dispose  of 
the  case  is  to  admit  his  acting,  to  consent  to 
withdraw  a  juror,  and  allow  the  Court  of  Ses- 
sion to  dispose  of  the  case. 

This  proposal  was  objected  to  by  the  pursuer. 

When  Mr  Gibson-Craig  was  called  as  a  wit- 
ness, it  was  objected  that  he  was  a  party,  and 
reference  was  made  to  Lord  Fife's  case.     On   l^"^^^"^"^'  *^^ 
the  other  side  reference  was  made  to  the  case  of 
Watson  V.  Hamilton.  3^«'-  ^'p- 

Lord  Chief  Commissioner. — It  may  hap- 
pen that  obstructions  arise  which  are  difficult 
to  be  got  the  better  of ;  and  this  case  has  taken  a 
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Shsriff        courae  which  scarcely  any  one  ha9  done  ;  and 

Stein's  AssiG-   should  the  Same  course  be  followed  thEougjiottt, 

.^^^^.       I  shall  not  have  bodily  strength  to  sit  to  the 

conclusion  of  the  case.  During  the  thirteen 
years  I  have  presided  here»  and  devoted,  I  may 
sayi  my  whole  time  and  attention  to  this  Court, 
and  I  trust  not  uselesaly,  there  has  no  similar 
case  occurred ;  and  I  wish  to.  impress,  on  the 
minds  of  those  who  practise  here,  that  it  is  only 
by  a  united  effort  that,  trial  by  jury  can  be 
brought  to  perfection  in  this  country*  It  is 
fortunate  that  I  now  address  myself: to  persons 
so  well  acquainted  with  the  practice  here,  and 
who. know  what  hft9.  been  «done  and  reipains  to 
be  done. 

As  thiS)  difficulty  could  not  have  arisen  had 
the  issues  remained  as  originally  draven,  the 
difficulty  will  be  obviated:  by  retunaifig  to 
them,  and  considering  this  as  a  report  to  the 
Court  of  Session.  From  what. has  been  decid- 
ed, it  ought,  to  be  the  ol^ect  of  parties  now  to 
go  into  the  evidence  of  the  usage,  and  that  the 
jury  should  find  for  the  pursuer  or  defend^^  ae-« 
cording  to  the  proof  of  the  u$age. 

In  proving  usage  Jeffrey. -^IS  the  purpose  U  to,prevent  the  ju- 
abk*to"^rtu  ry  from  finding  any  thing  but  the  practice  of 
^ai^gf  ^    trade,  I  admit  that  «ft0r  this  decision  I  cannot 
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Sheriff 

V. 


object ;  but  if  it  is  intended  to  prevent  me  from 

proving  the  £icts  and  circumatancesy  of  course  I    Stein's  Assm- 

_        _     .  •  N£E8. 

cannot  acquiesce.  .j^^^^^i^ 

Cockburn. — ^We  are  most  anxious  to  try  the   *^*^"^^  ^^^J^ 

^  proved,  and  then 

general  usage  of  trade,  and  not  the  acts  of  one    »?  appUcation  to 

^  ^^  ...  .  theparUcular 

gentleman  ;  and  as  the  admissions  in  the  issues  case. 
bring  out  the  facts,  the  party  ought  to  put  the 
letter  into  the  hands  of  the  witnesses,  and  ask 
whether,  under  such  an  s^reement,  the  party 
is,  by  the  usage  of  trade,  entitled  to  such  a  com- 
mission ? 


Lord  Chief  Commissioner. — Putting  my- 
self  in  the  situation  oT  the  Judges  in  the  Court 
of  Session,  and  holding  that  the  question  is, 
how  my  judgment  is  to  be  satisfied  that  all  the 
fiu;ts  of  the  case  are  before  me — that  I  wish  in- 
formation on  the  usage  as  to  common  and  del 
credere  commission — ^the  proper  way,  I  should 
think,  was  to  go  into  proof  of  the  usage  in  the 
abstract  or  general  case,  and,  if  necessary,  to  ap- 
ply it  to  the  case  in  question.  If  the  general 
usage  is  sufficient  to  give  the  information  re- 
quired, then  it  is  unnecessary  to  go  farther.  I 
am  therefore  of  opinion,  that  the  party  ought  to 
go  into  the  evidence  of  usage  in  the  first  in- 
stance, and  if  it  is  not  sufficient,  then  the  Court 
may  say  what  is  to  be  done. 

VOL.  IV.  H  h 
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Sheriff 

V, 

Stein's  Assig- 
nees. 


Lord  Crinoletie. — This,  it  appears  to  oiiD, 
may  be  got  at,  and  ought  to  be  got  at.  Sup- 
pose Mr  Gibson's  transaction  out  of  the  ques- 
tion, is  not  the  usage  the  same  ?  and  if  the 
jury  find  that  there  is  no  usage,  what  is  there 
to  hold  them  bound  by  the  transaction  with 
Mr  Gibson  ? 


In  a  question  on 
the  usage  of 
trade  as  to  pay- 
ment of  com- 
mission,  is  it 
competent  to 
prove  that  the 
cha^e   was  ad< 
mitted  by  the 
person   in   the 
management  of 
a   bankrupt 
ciUte? 


A  witness  was  called,  and  a  question  asked, 
What  is  the  practice  when  an  account  is  sent 
to  and  settled  by  the  person  in  the  ostensible 
management  of  a  bankrupt  estate  ? 

Cockburn. — I  object.  That  this  is  indirectly 
getting  into  the  actings  of  Mr  Gibson. 

Jeffrey. — I  only  ask  a  verdict  on  the  usage 
as  applicable  to  this  case  \  but  to  prove  this  I 
must  prove  that  Mr  Gibson  required  an  ac- 
count of  the  sales,  and  got  it,  and  correspond- 
ed oh  the  suligect.  If  they  object  to  Mr  Gib- 
son being  called  on  the  ground  of  his  being  a 
party,  I  can  show  authority  for  calling  him. 


Lord  Chief  Commissioner* — It  occurs  to 
the  Court  that  there  is  a  great  body  of  evidence 
as  to  the  usage  of  trade,  and  this  is  met  by  of- 
fering evidence  of  particular  facts.  We  hold 
the  case  to  be  one  of  usage,  and  that  a  return 
is  to  be  made  to  the  Court  of  Session  on  that 
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point.  Every  thing  else  is  before  the  Court  of  shemff 
Session — ^the  account — ^the  date  of  the  com-  Stein's  Assig* 
mission — ^whether  Mr  Gibson  had  full  autho- 
rity to  act.  All  these  arise  out  of  the  docu- 
ments before  the  Court  of  Session.  They  may 
not  be  absolutely  excluded  from  the  proof  here ; 
but  much  the  most  correct  course  is  to  let  it  go 
to  the  Jury  on  the  fact  of  usage  unencumbered 
with  any  thing  else>  unless  any  point  is  raised 
by  the  defender  as  to  the  authority,  in  which 
case  you  may  establish  the  facts.  This  ought 
to  be  held  as  a  question  of  usage  applicable  to 
the  facts  of  the  case. 

CockbufTif  in  opening  for  the  defenders,  said. 
The  question  here  is  the  principle  on  which 
the  case  is  to  be  settled ;  and  from  what  has 
been  decided,  you  are  bound  to  hold  that  **  en* 
<*  titled"  in  the  issue  means  entitled  by  the  usage 
of  trade.  You  must  take  usage  in  the  sense 
in  which  it  is  expounded  by  lawyers,  and  must 
not  take  the  opinion  of  the  witnesses,  but  the 
facts  from  which  their  opinion  is  drawn.  The 
usage  must  be  consistent  with  the  common  law, 
must  be  uniform,  and  can  only  apply  to  similar 
cases,  and  cannot  be  transferred  from  cases  of 
consignation  to  a  case  of  pledge.  In  the  pre- 
sent instance  the  case  of  the  pursuer  depends 


470  CASES  TRIED  IN  March  14, 


Shx&iff  on  confounding  them.  When  goods  are  con- 
Stein's*  Assia-   Signed,  a  sale  is  the  object  from  the  first,  and 

the  commission  is  due  for  the  trouble  of  watch* 
ing  the  market,  and  the  del  credere  is  due  to 
the  consignee  foi:  guaranteeing  the  price.  But 
in  this,  which  is  a  case  of  pledge,  there  is  no 
one  of  the  requisites  to  entitle  the  party  to  the 
commission.  The  goods  were  merely  deposited 
in  security,  and  were  sold  for  the  benefit  of  the 
pledgee.  It  is  said  the  Court  found  that  bank- 
ruptcy entitled  the  party  to  sell ;  but  they  did 
not  find  th^  they  were  entitled  to  sell  on  com- 
mission. The  verdict  in  this  case  will  decide  a 
very  large  sum. 

As  to  del  credere  commission  there  is  no 
evidence  that  they  guaranteed  the  bills. 

J^ff^cy^ — We  were  ready  to  prove  this,  but 
were  not  allowed. 

Lord  Chief  CoMMissioN£R,<-«-There  is  no 
doubt  a  consignee  is  bound  to  guarantee*  by 
the  general  law,  and  in  this  case  the  party  act- 
ed as  consignee  or  pledgee,  and  his  name  ap- 
peared on  the  bills. 

(To  the  Jury.) — The  Court  have  been 
very  anxious  in  this  case,  and  from  the  atten- 
tion you  have  paid  to  it,  I  am  sure  you  feel 
equally  anxious  to  get  at  the  justice  of  this 
case.     In  the  early  part  of  the  day  a  proposi- 
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I  i 

NEE8. 


tion  was  maintained  which  has,  on  the  sugges-  Sheeiff 
tion  of  the  Court,  been  abandoned  with  can-  Stein's  Assio* 
dour,  and  any  impression  made  by  the  state- 
ment of  it  must  be  banished  from  your  minds, 
and  the  case  considered  simply  on  the  pure  evi- 
dence applied  to  the  issue  and  the  letter.  It 
were  vain  to  state  to  you  the  efiect  of  what  has 
been  done  by  the  Court,  as,  if  it  was  wrong  the 
other  Court  will  correct  it.  If  it  is  right  it 
may  regulate  other  cases,  but  if  it  is  wrong  it 
can  only  affect  this  case,  as  the  other  Court 
will  correct  it  if  we  have  misunderstood  their 
intention  in  sending  the  case ;  and  in  this  way 
it  can  only  affect  the  few  hundred  pounds  here 
in  dispute,  not  the  larger  sums  to  which  allu- 
sion was  made. 

The  issues  are  general ;  but  the  question  to  be 
tried  is  the  practice  and  usage  of  trade,  and 
you  will  return  a  verdict  applicable  to  this  con- 
fined view  of  the  case,  by  finding  for  the  pur- 
suer or  defender.  >  How  the  usage  is  to  be 
affected  by  the  letter  will  aftbrd  matter  for  ob- 
servation. We  hold  the  sale  to  have  been 
good,  but  that  the  Court  wished  information 
as  to  the  usage  and  practice,  and  on  this 
there  has  been  a  body  of  evidence  of  consider- 
able importance  as  applicable  to  the  commis- 
sion, which  is  of  two  different  characters. 
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Shbsiff  Xhe  first  is  the  commission  due  for  the  care. 

Stein's* Assio-  management,  and  sale  of  the  goods,  and  has 
^  nothing  to  do  with  responsibility  for  the  price. 
The  other  is  different,  and  is  the  sum  due  to 
indemnify  the  commission  agent  for  the  risk  he 
runs,  where  he  is  responsible  for  the  price  if  the 
purchaser  fails,  and  is  due  by  the  general  law 
in  the  cases  which  have  been  stated.  Here  the 
case  is  rather  different ;  but  still  had  Stein  re- 
mained solvent,  Sheriff  must  have  remained  re- 
sponsible for  the  price.  The  question  is  put, 
Whether  he  took  bills  ?  and  if  you  are  satisfied 
that  he  did  so,  and  that  the  usage  is  made  out 
as  applicable  to  this  case,  he  is  then  entitled  to 
this  commission  also.  It  is  said,  however,  that 
the  usage  proved  does  not  apply  here,  as  the 
power  to  sell  was  conditional ;  but  he  was  en- 
titled to  sell  if  Stein  did  not  retire  his  bills, 
and  as  Stein  was  bankrupt,  it  is  clear  that  he 
could  not  retire  them.  Can  it  therefore  be 
said,  that  Sheriff  did  wrong  in  taking  advantage 
of  a  good  market  ?  He  had  a  right  to  sell  if 
Stein  did  not  retire  the  bills,  and  as  Stein  be- 
came bankrupt  before  they  became  due,  he 
could  not  retire  them  ;  therefore,  the  unfavour- 
able turn  in  Stein's  affairs  brought  Sheriff  into 
a  situation  in  which  he  had  a  right  to  sell ;  and 
if  the  usage  is  made  out  to  your  satisfaction 
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on  the  evidence,  then  he  is  entitled  to  the  del       Sheriff 
credere  commission.  Stein's  Assig- 

It  is  said  the  commission  would  have  been  .Jl^^!^ 
mentioned  in  the  letter  if  it  had  been  intend- 
ed ;  but  if  the  commission  is  due* by  law  and 
usage,  then  it  was  unnecessary  to  mention  it. 
If  you  are  satisfied  that  he  was  in  a  fair  situa* 
tion  to  sell,  then  the  evidence  of  usage  applies 
in  substance,  though  not  in  terms,  to  this 
transaction. 

The  case  has  been  left  to  you  on  the  evi- 
dence for  the  pursuer,  and  observations  for  the 
defender ;  and  I  assent  most  entirely  to  what 
was  quoted  from  Mr  Bell,  which  is  consistent 
and  rational ;  and  there  is  no  doubt  that  the 
usage  and  practice  is  not  matter  of  opinion,  but 
fact.     Some  of  the  evidence  in  this  case  was 
mere  opinion ;  but  there  was  evidence  of  a  dif- 
ferent description.     The  witnesses  were  cre- 
dible and  well  informed,  and  gave  evidence  ge- 
nerally as  to  the  usage  at  various  places  ;  and 
if  that  is  not  controlled  by  the  observations  on 
the  other  side,  you  will,  I  have  no  doubt,  hold 
it  made  out.     If  I  have  put  the  proper  con- 
struction on  the  instrument,  then  the  period 
had  arrived  at  which  it  was  fair  to  sell ;  and  you 
are  to  say  whether,  according  to  the  evidence  of 
the  usage,  he  was  entitled  to  the  commission, 
but  you  are  not  to  fix-  the  amount. 
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Brown  Verdict— For  the  pursuer  two  and  a-half 

CuTHiLL,  &c.  per  cent,  of  sale  commission^  and  one  and  a- 

half  per  cent,  del  credere  commission. 

•^fffrey,  Rutherford,  and  Napier,  for  the  PantMr. 
Fortyih,  Cockburn,  and  Sandford,  for  the  Defenders. 
(Ag^U,  Walker^  Rtchardsouy  jf  Melville^  w.  s.  and  Daniel  FUher,) 


mm 


PRESENT, 
LORDS  CHIEF  COMMI88IOKER  AKD  CRIKOLXTIE. 
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March  2a  BrOWN  V.  CuTHILL,  &C. 

Finding  that  a  -^^  actlou  agaiust  law-agcnts  to  recover  L.17OO 
wron^^fuirmisf  ^®°^  *^  *^®^^  cHent,  ou  the  ground  that  they 
represented  the     misrepresented   the   nature  of   the    security 

secunty  to  be  *^  • 

given  by  his        granted. 

client,  was  per- 
sonally  liable  for 

money  DfiFENCE. — The  defenders  gave  the  descrip- 

tion of  the  property  which  they  got  from  their 
client,  and  did  not  act  corruptly.  There  is  no 
evidence  that  the  pursuer  was  deceived,  or  that 
he  has  sustained,  or  will  sustain,  any  loss. 

ISSUES. 

*^  It  being  admitted  that  on  the  S7th  day 
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*«  of  January  1826,  the  pursuer  advanced  the       Beoww 
«  sum  of  L.  1700  in  loan  to  Hamilton  WiU  Cuthill,  &c* 
*<  liam   Garden,    merchant   in   Glasgow,   for 
**  whom  the  defenders  represented  themselves 
*'  as  agents,  on  the  security  of  certain  houses 
in  the  said  city* 

<*  It  being  also  admitted  that  the  said  sum 
**  has  not  been  repaid',  and  that  the  said  Ha- 
^'  milton  William  Garden  has  left  the  country 
**  insolvent. 

"  Whether  the  defenders,  or  either  of  them, 
**  wrongfully  misrepresented  the  nature  or  value 
"  of  the  property  upon  the  security  of  which 
*^  the  said  money  was  advanced,  to  the  loss  and 
"  damage  of  the  pursuer  ?'* 

Cockburn  opened  the  case,  and  stated  the 
facts,  and  said.  This  was  a  fraudulent  misre- 
presentation, as  it  was  stated  that  the  security 
was  certain  shops  and  dwelling-houses  rented 
at  so  much,  whereas  the  buildings  were  only 
erecting  at  the  time  ;  and  the  defenders  must 
have  known  the  fact.  The  claim  is  not  for 
damages,  but  restitution  of  an  admitted  sum, 
and  the  question  is  wrongful  misrepresenta- 
tion. 


A  protest  taken  by  one  of  the  defenders  was   a  notorial  pro. 

1         -I*  -J  jf.ji^  test  not  admitted 

tendered  m  evidence  and  objected  to.  in  eyidenc^ 
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B&OWN 
V. 

CUTBILL^  &C. 


Lord  Chief  Commissioner. — The  protest 
is  no  evidence  of  the  facts  stated  in  it,  which 
must  be  proved  by  testimony  upon  oath ;  but 
a  witness  may  refresh  his  memory  by  the  protest. 
But  in  this  case  the  notary  is  in  a  peculiar  si- 
tuation,  as  he  is  also  the  agent  in  borrowing 
the  money. 


Incompetent  to 
prore  mat  a  wit* 
DCM  believed  that 
iht  defenders 
knew  A  fact. 


A  witness  was  asked  whether  he  believed 
that  the  defenders  knew  the  state  in  which  the 
houses  were. 

Lord  Chief  Commissioner. — You  cannot 
ask  his  belief. 


Cleghotn  v.  Rid- 
dell,   June  20, 
1826.    Taylor 
V.  Richards,  &c. 
4th  June  1824. 
2  Sh.  Appw  Ca. 
251. 


Jeffrey^  for  the  defender. — This  is  an  anxi- 
ous and  unequal  case,  as  it  is  an  action  against 
an  agent,  not  by  his  employer,  but  by  the  op- 
posite party,  against  whom  it  is  his  duty  to 
defend  his  client.  The  pursuer  must  come 
against  his  own  agent  if  there  is  any  ne- 
glect. It  is  only  for  direct  fraud  that  the 
defenders  could  be  liable,  and  even  in  that 
case  the  Court  looks  with  suspicion  at  the 
claim.  In  the  present  instance,  the  defenders 
had  no  interest  in  the  loan  ;  and  at  the  time  it 
was  made  their  client  was  believed  a  man  of 
great  wealth.  The  rent  must  refer  to  the 
rents  for  which  the  houses  would  let  at  the 
next  term. 
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Lord  Chief  Commissioner. — In  this  case  Browk 
I  shall  state  to  you  the  <}uestioQ  on  which  your  Cut  hill,  &c 
verdict  is  to  be  returned,  and  the  prominent 
part  of  the  evidence  on  which  the  case  rests  ; 
and  in  doing  so  I  shall  not  incur  any  risk  of 
infringing  the  principle  laid  down  at  the  Bar. 
The  action  is  brought  to  recover  a  sum  of 
money  lent  to  another  through  the  defend- 
ers ;  and  there  is  no  doubt  that  in  the  first  in- 
stance, for  negligence  the  agent  of  the  party 
would  be  liable  ;  and  that  it  is  only  the  wrong- 
ful and  deceitful  conduct  of  the  defenders 
which  can  render  them  liable.  The  question 
in  the  issue  is  wrongful  misrepresentation. 
(His  Lordship  then  went  through  the  evi- 
dence, and  said,)  There  is  pregnant  evidence 
going  far  to  establish  the  ground  of  the  action ; 
and  if  there  is  deceitful  and  wrongful  conduct 
made  out,  then  the  pursuer  is  not  bound  mere- 
ly to  claim  the  difference  between  the  value  of 
the  houses  and  the  sum  lent,  but  is  entitled  to 
claim  the  whole,  as  there  was  a  want  of  good 
faith.  The  motive  or  purpose  of  the  defend- 
ers does  not  appear ;  but  it  is  sufficient  if  the 
transaction  is  tainted  with  deceit. 

I  have  some  doubt  whether  the  evidence 
brought  this  home  to  Cuthill,  or  only  to  his 
partner  Tumbull ;  but  when  I  find  it  a  com- 
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pany  transaction,  and  all  the  entries  made  in 
the  company  books,  I  am  not  prepared  to  say 
that  a  verdict  should  not  go  against  both ;  and 
if  you  find  for  the  pursuer,  then  this  will  annul 
the  transaction. 

Verdict — For  the  pursuer. 

Moncreiff,  D.  F,  Cockbum,  and  Cuninghame,  for  the  Pursuer. 
Ji^ffrty^  Skene,  and  Macallan,  for  the  Defenders. 
(Agenti,  Wm.  Douglatf  w.  s.  and  Jat»  Adam^  w.  s.) 


PRESENT, 
LORDS  CHIEF  COMMI88IOKSR,  CRIKOLETIE,  AKD  MACKENZIE. 
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A  person  order- 
ing and  using 
goods  without 
objection  is  lia- 
ble for  the  price, 
though  he  proves 
them  insufficient. 


Bailet  &  Co.  V.  Paterson. 
An  action  to  recover  payment  of  an  account. 

Defence. — The  articles  furnished  were  not 
according  to  order — were  of  inferior  quality, 
and  quite  unfit  for  the  purpose  for  which  they 
were  ordered,  and  when  used  caused  damage 
to  the  defender.  The  charge  for  packages  is 
inadmissible. 


ISSUES. 


**  Whether  the  pursuers  sold  and  delivered 
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*•  to  the  defender  the  glass  retorts  mentioned  2^'^=^  ^  ^^' 
^*  in  the  account.  No.  2  of  process,  for  the  pur-  Paterson. 
'*  pose  of  distilling  oil  of  vitriol ;  and  whe- 
*'  ther  the  defender  is  indebted  and  resting 
"  owing  to  the  pursuers  in  the  sum  of  L.  33, 
**  Ss.  9d.  Sterling,  as  the  price  of  the  said 
*^  retorts,  and  expenses  of  package,  with  inte- 
rest from  the  10th  day  of  April  1826,  or 
any  part  of  the  said  principal  sum  and  inte- 
rest, as  the  price  of  the  said  retorts  and 
**  package  ?*' 

Robertson,  for  the  pursuers. — It  is  admitted 
the  retorts  were  furnished  ;  and  no  intimation 
of  their  insufficiency  was  given  for  many 
m<mths  after.  They  were  manufactured  of 
good  materials,  and  with  the  greatest  care ;  and 
the  defenders  were  bound  to  inspect  them,  and 
give  timeous  notice.  If  necessary,  I  am  ready 
to  refer  to  Mr  BelPs  Commentary,  and  many 
cases  in  support  of  this. 

Jeffrey  J  for  the  defenders. — The  deficiency 
is  not  one  which  is  discoverable  by  the  eye, 
and  notice  could  not  be  given  till  the  defici- 
ency was  ascertained.  The  evidence  of  the 
care  with  which  they  were  manufactured  is  of 
no  use,  as  we  shall  prove  that  they  all  broke ; 
and  having  suffered  by  the  loss  of  commodity 
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Bailey  &  Co.  which  they  were  intended  to  hold,  the  question 
Paterson.  is,  whether  we  are  to.be  cut  out  of  this  by  the 
'^'^^^^^^  delay  in  giving  the  notice  ?  This  depends  both 
on  law  and  fact ;  and  notice  in  reasonable  time 
means  from  the  date  at  which  the  defect  was 
discovered,  as  we  were  not  bound  to  try  them 
on  arrival.  They  are  not  articles  of  a  perish- 
able nature  requiring  immediate  intimation. 

A  pursuer  hav-        A  witucss  for  the  defenders  having  stated 

ing  proved  gene-  •  ,     . 

rally  that  his  ma-   that  at  a  different  vitriol  work  there  were  many 

Duiacture  w&s 

good,  the  defen.  retorts  brokcu,  was  asked  wliether  he  inquired 

e^'dracethafb^  wherc  they  were  manufactured  ? 

niA^toMo-"'  Robertson. — It  is  not  competent  to  prove 

thcr  party.  ^j^g^j.  ^y^^  pursucr  was  iu  thc  habit  of  furnishing 

bad  retorts ;  the  only  question  is  as  to  the  par- 
cel in  question ;  and  unless  they  prove  them 
made  at  the  same  time,  the  evidence  is  not 
good.* 

Jeffrey. — It  is  for  the  jury  to  decide  as  to 
this  parcel ;  but  the  evidence  is  good  to  meet 
the  allegation,  that  the  breakage  was  from  our 
carelessness.  It  is  also  good  to  show  that  the 
same  defects  existed  in  the  same  article  furnish- 
ed by  the  same  dealer. 

Lord  Chief  Commissioner.— The  diffi- 
culty rests  in  the  time  not  being  fixed.  Tf 
these  had  been  made  at  or  near  the  same  time. 
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or  if  it  had  been  proved  that  they  were  sent  at  Bailey  &  Co. 
the  same  time  to  Glasgow,  it  might  have  been  Faterson. 
admissible ;  but  can  we  go  back  to  a*time  when 
there  might  be  different  workmen  and  mate- 
rials employed  in  the  manufactory  ?  Another 
difficulty  is,  that  the  pursuers  have  given  evi- 
dence as  to  the  good  quality  of  the  retorts  ge- 
nerally furnished  by  them,  and  the  defender 
cross-examined  the  witnesses  without  objec- 
tion ;  and  I  am  at  a  loss  how  to  stop  the  in- 
quiry now.  If  questioned  at  first  I  would 
have  thought  this  incompetent,  but  res  non 
sunt  integne. 

Lord  Cringletie. — I  do  not  think  that 
because  one  question  is  got  in  this  way  that  we 
are  therefore  bouiid  to  allow  the  inquiry  to 
proceed  ;  and  it  does  not  appear  to  me  that 
because  one  set  of  retorts  are  bad,  it  is  any  evi- 
dence to  prove  that  those  in  question  were  bad. 
There  is  no  offer  to  prove  that  the  two  sets 
were  made  out  of  the  same  metal,  and,  there- 
fore, I  think  the  evidence  inadmissible. 

Lord  Mackenzie. — The  difficulty  is  the 
one  stated  by  your  Lordship.  The  pursuers 
call  evidence  to  prove  these  retorts  good  ;  and 
they  do  so  by  proving,  that,  from  the  care 
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Bailey  &  Co.  taken,  and  the  nature  of  the  materials  employ- 
Pat£S8on.     ed,  bad  retorts  cannot  go  out  of  the  manufac- 

tory.  These  witnesses  are  cross-examined  j 
and  an  offer  is  now  made  to  meet  the  evidence 
in  chief,  by  proving  that  bad  retorts  did  go  out 
of  the  manufactory  ;  and  having  admitted  the 
one,  how  can  we  exclude  the  other  ? 

Lord  Chief  Commission£r« — If  the  pure 
question  had  been  before  us,  I  would  not  have 
thought  this  competent ;  but  there  being  a 
body  of  evidence  as  to  the  goodness  of  the  ma- 
terials and  the  manufacture,  I  cannot  say  that 
this  evidence  is  inadmissible  now«  We  admit 
it  on  the  limited  ground  that  the  pursuer  was 
allowed  to  give  evidence  to  establish  a  presump- 
tion that  the  retorts  were  good. 


A  person  whose 
remuneratioo  de- 
pends'on  the 
profit  made  at  a 
manufactory  an 
incompetent  wit- 
ness for  the  ma- 
nufactory. 


2  Bell's  Com. 
A21.   (625,   4th 
edit) 


A  witness  was  afterwards  called  who  was 
employed  by  the  defender,  and  the  amount  of 
whose  remuneration  depended  on  the  profit  of 
the  manu&cture.  On  the  one  side,  it  was  con- 
tended that  this  rendered  him  a  dormant  part- 
ner of  the  defender.  On  the  other,  this  was 
denied,  and  reference  was  made  to  Mr  Bell's 
Commentary. 

Lord  Chief  Commissioner. — There  may 
be  a  difficulty  as  to  whether  this  v^dict  could 
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be  used  against  him.     But,  as  he  betters  his  Bailey  &  Go. 
situation  in  life  if  the  defender  succeeds,  we     Patebson. 
are  of  opinion  that  the  witness  cannot  be  exa-      ^^^^^^ 
mined. 

Forsyth^  for  the  pursuer,  contended,  That 
there  was  clear  evidence  that  the  retorts  made 
by  the  pursuer  were  good,  and  that  there  was 
no  evidence  that  those  alleged  to  be  bad  were 
those  sent  by  the  pursuer ;  but  if  they  were,  the 
defender  broke  them  all  in  succession  before  he    ^'^^/^  V- ^*" 

muda,  I  Camp. 

gave  notice  to  the  pursuer.  Rep.  193. 

Lord  Chief  Commissioner. — This  is  an 
action  to  recover  the  value  of  certain  retorts 
and  crates,  which  is  resisted  on  the  ground  that 
they  were  bad.  To  this  the  pursuer  says,  they 
were  not  bad ;  and  if  they  were,  you  did  not  do 
what  will  entitle  you  to  state  the  objection. 
The  Court  have  no  doubt  on  the  law,  and  the 
question  is  on  the  evidence.  If  the  case  rested 
on  the  evidence  for  the  pursuer,  perhaps  it  was 
not  fully  made  out  that  the  retorts  were  good, 
as  there  was  a  want  of  identification  ;  but,  tak- 
ing the  admissions  and  the  other  circumstances, 
we  must  hold  the  goods  identified.  The  in- 
sufficiency of  the  goods  is  strongly  made  out 
by  the  defender,  and  if  the  question  had  been 

VOL.  IV.  I  i 
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Bailit&Co.   simply  on  this  point*  the  verdict  mugt  hsLre 
Patebson«      been  for  him.     But  the  insufficiency  of  the 

goods  strengthens  the  case  against  him«  as  ths 
goods  being  proved  bad,  it  was  necessary  for 
him  either  to  return  them,  or  to  desire  that 
they  might  be  taken  away.  Instead  of  doing 
SO9  however,  he  uses  them  gradually;  and 
when  ordering  the  second  parcel,  merely  ob- 
jects to  the  size,  not  the  quality  of  the  first. 
If  the  fact  is  made  out  to  your  satis&ction*  the 
Court  have  no  doubt  that  the  verdict  should  be 
for  the  pursuer. 

The  goodness  or  badness  of  the  article  is  not 
the  question ;  but  whether  there  was^sudi  ne- 
gligence on  the  part  of  the  defender  as  in  law 
will  prevent  him  from  pleading  this  objection* 
If  the  evidence  has  the  complexion  which  I 
have  stated,  then  there  was  no  notice  in  reason" 
able  time,  as  the  same  witnesses  who  proved 
the  badness  of  the  article  proved  also  that  no 
notice  was  given  at  the  time. 

Verdict — For  the  pursuer. 

Forsyth  and  MoberUon^  for  tbe  Pursuers. 
Jeiffrey  and  Ruiherford,  for  the  Defender. 
(AgcDU,  James  StmirU  S.  s.  c.  and  A,  C.  Hcmdeny  tr.  s.) 
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KiNGAN 

Watson,  &c 


PRESEKT, 
LORDS  CHIEF  COMMISSIOKER,  CBIKOLETIE,  AKD  MACKENZIE. 


KiNGAN  V.  Watson,  &  Watson  v.  Kinoan.     ^ardf 2i'&  22. 


famation. 


1 HESE  were  mutual  actions  of  damages  for  de-   Damages  for  de- 
famation,  the  parties  having  mutually  accused 
each  other  of  being  the  author  of  certain  anony- 
mous letters. 

The  parties  agreed  that  both  cases  should  be 
tried  by  the  same  jury,  and  that  the  evidence 
in  both  should  be  laid  before  the  jury  at  the 
same  time ;  but  the  case  of  Kingan  v.  Watson 
being  the  leading  case,  Mr  Kingan  shall  be 
termed  pursuer,  and  Mr  Watson  defender,  in 
the  following  report. 

Defence  for  Mr  Watson. — 'Die  pursuer 
made  the  same  accusation  against  the  defender 
—the  defender  had  reasonable  ground  to  be- 
lieve that  the  pursuer  was  the  author  * — there 
was  no  malice. 

For  Mr  Kingan.— The  report  was  univer- 


*  The  defender  afterwards  pleaded  the  Veritas, 
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KiNOAN       sal,  and  the  defender,  though  he  may  have  re- 
Wat8on»  &c.   peated  it,  did  so  less  frequently  than  his  neigh- 
bours. 

ISSUE. 

**  It  being  admitted,  that^  during  the  years 
"  1822,  1823,  1824,  and  1825,  a  great  num- 
**  ber  of  anonymous  letters  were  written  and 
"  transmitted  to  certain  individuals,  of  a  num- 
"  ber  of  families  residing  in,  or  connected  with 
*•  the  parish  of  Govan,  in  the  county  of  Lanark, 
containing  gross  and  obscene  allusions,  and 
abominable  insinuations,  and  charges  of  im- 
<'  proper  and  immoral  conduct  against  the  par- 
''  ties,  or  the  near  relations  of  the  parties,  to 
*'  whom  the  said  letters  were  transmitted,  and 
containing  matter  offensive  and  insulting  to 
the  said  parties,  and  calculated  to  hurt  the 
feelings  pf  the  individuals  to  whom  they  were 
**  addressed,  and  to  create  dissensions  in  famir 
lies,  and  to  destroy  friendly  intercourse  ;  and 
containing  matter  of  so  abominable  a  descrip- 
tion, that  whoever  was  guilty  of  writing  or 
**  transmitting  the  said  letters,  knowing  their 
"  contents,  ought  to  be  branded  with  infamy 
**  and  banished  from  society  : 

**  Whether,  at  various  times  and  places,  in 
"  and  near  Glasgow,  during  the  years  1825 
**  and  1826,  or  either  of  them,  the  defender  did 
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falsely  and  calumnkmsly  state  or  insinuate  to      Kimgan 
«  various  persons,  that  the  pursuer  was  the   Watson,  &e. 
'*  author  of  the  said  anonymous  letters,  or  any 
''  of  them,  or  was  concerned  in  composing  the 
''  said  letters,  or  any  of  them,  or  in  transmit- 
ting the  said  letters,  or  any  of  them,  know- 
ing the  contents  of  the  same,  to  the  injury 
and  damage  of  the  pursuer  ?  *  Or, 
It  being  admitted,  that  the  letters  forming 
''  Nos.  18,  19,  20,  21,  22,  SO,  31,  49,  50, 76, 
77»  79,  80,  81,  82,  83,  84,  and  85  of  pro- 
cess  Kingan  against  Watson,  and  No.  19  of 
the  process,  Watson  against  Kingan,  are  part 
<*  of  the  said  anonymous  letters  : 

**  Whether  the  pursuer  did  write  and  trans- 
'*  mit  the  whole,  or  any  part  of  the  anonymous 
**  letters  last  aforesaid,  or  did  transmit  the 
**  whole  or  any  of  them,  knowing  the  contents 
"  of  the  same  ?" 

J^etff  for  Mr  Kii^n,  the  pursuer. — This 
is  a  singular  and  painful  case,  being  that  of  two 
persons  in  a  superior  situation  in  life  accusing 
each  other  of  being  the  author  of  letters  admit- 
ted to  be  of  an  infamous  nature.     The  fact  of 

*  The  parties  agreed  to  go  to  trial  on  this  general  question, 
instead  of  taking  a  separate  issue  as  to  each  occasion  on  which 
the  calumny  was  uttered. 
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KiNOAN  the  aocoaakion  is  not  disputed,  but  the  case  turns 
Wataon,  &e.  on  the  defenee.  Mr  Watson»  after  his  charac- 
ter was  deared  hf  the  award  of  two  arbiters, 
tried  to  turn  the  aispieion  against  the  pursuer. 
The  fiM^  prove  the  improbalHlity  of  the  pursuer 
being  the  author,  and  he  had  reason  to  believe 
that  the  letters  were  written  fay  the  defender. 


In  damages  for 
defamation  in 
anonymous  let- 
ten,  incompe- 
tent to  ask  a 
witness  whether 
he  siupecu  the 
defender  to  be 
the  author. 


A  witness  examined  cm  commission  by  the 
pursuer  was  asked.  Whether,  at  a  particular 
time,  it  was  suspected  that  the  defender  was 
the  author  of  the  letters  in  question  ? 

Cockbumf  for  Mr  Watson,  the  defender,  ob- 
jects. This  is  incompetent,  and  the  objection 
goes  to  a  great  part  of  the  case  as  opened  for  the 
pursuer,  which  was,  that  the  defender  was  the 
author,  or  might  be  treated  as  the  author.  I 
admit  that  the  pursuer  may  diow  timt  the  re- 
port was  current,  and  did  not  originate  with 
him,  but  he  cannot  prove  the  Veritas  without 
an  issuer  or  ask  die  auqpicions  of  an  individual. 
If  this  evidence  is  admitted,  it  piita  the  ease 
on  a  different  footing  from  what  we  understood 
it  to  rest ;  and  the  defender  has  been  hardly 
dealt  with,  as  he  had  no  wish  to  plead  the  w- 
ritas  till  it  was  forced  upon  him.  If  they  are 
allowed  to  prove  that  every  one  believed  this,  it 
is  indirectly  proving  it  true. 
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Monerelg^f  D.  F. — If  tkis  evidefoee  is  noi;  Kingan 
admitted,  the  pursuer  will  be  cut  out  of  his  Watson,  &c. 
proof  of  the  probable  cause  he  bad  for  making  ^^-^v^"*^ 
the  statement*  It  is  admitted  that  he  is  en- 
titled to  prove  the  general  report,  and  that  it 
did  not  originate  with  him,  which  is  worse  tor 
the  definider  than  what  is  now  offered.  We 
are  entitled  to  show  how  the  suspicion  was  first 
comnmnieated  to  the  pursuer. 

Lord  Cbisf  CQMMissiON&R.-^The  object 
of  inquiry,  and  die  mode  of  getting  at  that  ob- 
ject are  quite  different,  and  tha-e  is  no  doubt 
duit  in  one  point  of  view  the  object  is  le^timate, 
and  that,  as  we  are  to  take  the  evideoce  in  both 
easea  together,  it  is  competent  to  prove  it  by 
what  ia  legal  evidence  in  either. 

Jt  appeara  to  me  that  an  erronemis  view  is 
taken  of  diia  case  by  the  pursuer.  If  a  party 
h  charged  with  having  uttered  or  written  a 
Ubel,  if  that  was  done  in  a  situation  where  he 
was  entitled  to  write  or  speak  of  the  other,  then 
reasMaUe  ground  for  believing  what  he  wrote  ' 

or  spoke  to  be  true  may  legally  be  given  in  evi- 
dence, because  the  party  was  under  an  obligation 
in  discharge  of  his  duty  to  write  or  speak  of  the 
other.  But  when  the  party  has  no  title  or  call  of 
dutytowrite  or  speak  oftheeonduct  or  character  I 
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KiNOAN       of  the  Other,  then  he  must  be  treated  as  a  volun- 
Watson,  &c   teer,  wbo  has  no  right  to  speak,  and  in  whose 

case  the  strongest  reason  of  belief  is  no  defence. 
His  defence  most  rest  on  a  totally  different 
foundation,  but  he  may  give  in  evidence  that 
the  thing  was  currently  said,  in  order  to  dimi* 
nish  the  damages ;  and  I  could  wish  this  doc- 
trine to  be  questioned  in  an  appeal,  in  order  that 
its  correctness  may  be  decided.  This  affords 
a  means  of  extricating  the  present  case,  and  is 
the  ground  on  which  my  opinion  rests,  though 
it  is  not  necessary  to  decide  it  at  present* 
Testimony  to  general  character  or  reputation  is 
evidence  in  mitigation ;  but  suspicion  in  the 
mind  of  an  individual  is  no  evidence  of  the 
general  reputation,  though  it  may  be  connected 
with  it.  We  cannot  allow  you  to  go  into  evi- 
dence of  suspicion ;  you  can  only  prove  general 
character  in  mitigation  of  damages,  or  aver  and 
prove  the  truth  in  justification.  The  difficulty 
here  is,  that  the  evidence  is  in  such  a  shape 
that  it  cannot  go  to  the  jury,  and,  being  taken 
on  commission,  the  question  cannot  now  be  va- 
ried. I  felt  this  when  reading  it;  but  still 
this  is  not  the  legitimate  way  of  putting  the 
question.  What  is  asked  is  not  merely  the 
suspicion  of  the  witness,  but  a  declaration  of  a 
suspicion  by  another  person.     If  the  witness 


1828.  THE  JURY  COURT.  4g.l 

had  been  in  the  box,  the  question  mi^t  have  Kinoak 

been  varied,  and  it  is  a  pity  that  this  is  not  the  Watson,  &c. 

case }  but  the  only  way  of  dealing  with  it,  is  to  '*^/^*-^ 
reject  the  answer. 

Lord  Crimgletie. — I  most  heartily  concur 
in  this  opinion  as  applicable  to  the  defence 
which  I  understand  to  be  set  up  by  Mr  Kingan, 
and  brought  forward  at  this  stage.  He  wishes 
to  prove  that  he  was  not  the  originator  of  the 
report ;  but  of  what  importance  is  it  to  this  de# 
fence,  that  all  the  inhabitants  of  Glasgow  sus* 
pected  the  thing,  provided  they  kept  their  sus- 
picions within  their  own  breasts  ?  You  may  put 
the  question,  whether  they  accused  him  of  being 
the  author,  but  the  suspicion  is  not  relevant. 

Lord  Mackenzie. — I  concur  in  opinion 
that  you  may  prove  the  previous  existence  of  a 
report,  but  it  is  incompetent  to  prove  that  the 
witness  suspected  that  the  defender  was  the 
author.  It  is  unfortunate  that  the  evidence 
was  taken  in  this  manner,  as,  if  the  witness 
were  here,  the  question  might  be  altered ;  but 
as  it  is  now  put,  it  trenches  on  the  ground  of 
proving  the  party  the  author. 

The  same  ded- 

Another  witness  was  asked,  whether  it  was   won  given  as  to 

another  witness. 
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KiNGAK      sEipeeted  that  Watson  was  the  authmr?    To 
Watsoit,  &c.   wluch  the  same  objectioB  was  taken. 

Jeffregf.-^l  am  not  without  hopes  of  ees* 
vincing  the  Court  that  the  fbnner  deciskm  is 
erroneous*  We  are  not  here  on  the  fact  of 
Watson  betiE^  the  author^  nor  do  I  plead  pro- 
bable cause  as  a  means  of  eliding  the  libel, 
whiA  it  would  be  in  a  pririleged  situation ; 
but  I  maintain  it  to  be  clear  law  that  a  person 
may  prove  the  cireumstanees  in  which  the  state* 
ment  was  made,  and  the  degree  in  which  the 
pursuer  was  provoked  to  make  the  statement, 
which  ma  J  bring  it  to  the  verge  of  a  oomphte 
d^nee*  It  is  |iot  competent  to  have  a  gen^ 
lal  proof  of  character ;  but  the  matter  mu3t  be 
specified*  If  evidence  of  a  report  is  admitted, 
evidence  of  the  report  must  be  better ;  and  the 
e«<fei»ee  is  i»porta>t  ta  pr«ik  tke  maOicious 
mind  of  Watson* 


Lord  Chief  CoitfMis&ioN£B*~*If  you 
it  home  to  Watson,  that  is  a  perfect^  different 
case }  it  is  then  part  of  the  re^g^stfg.  We  must 
consider  these  questiona  as  they  vs^  put*  This 
mbjeet  has  frequendy  haen  discussed  here ;  and 
if  the  opinion  I  have  delivered  be  oontcary  te 
the  law  of  Scotland,  it  is  a  pity  that  no  case  has 
ooeurred  in  which  the  doctome  has  be^2  ques- 
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tion^^  and  the  point  farought  out  as  to  the  Kikoam 
difference  of  {uriviieged  eases.  If  this  be  a  pri^  Watsok,  &e. 
vileged  case^  then  the  doctrine  of  reasonable 
ground  of  belief  applies,  and  is  a  defence ;  but 
it  is  no  defence  in  the  case  of  an  ultroneous 
libeller.  In  that  case  the  only  defence  is  proof 
of  the  Veritas.  I  can  understand  his  diminish- 
ing dtfttiges  by  proving  that  die  pursuer's  ge- 
neral reputation  is  not  such  as  to  entitle  him 
to  damages*  But  this  is  not  to  be  done  by 
proving  suspicions  in  the  mind  of  the  witnesses^ 
or  private  communieations  made  to  him. 

Lord  M acksnzis.-— I  ofafect  to  the  form  of 
the  question,  and  do  not  wish  to  go  farther. 

Anodier  witness  was  asked  the  ground  of 
her  belief  that  Mr  Watson  was  the  author,  to 
which  an  objection  was  taken  for  the  defender. 

LoBD  Chief  CoMMissroK£R.*«<-The  rule 
contended  for  would  cut  out  a  great  deal  more 
which  has  been  admitted  in  evidence.  We  are 
in  these  eases  getting  entirely  out  of  joint  as  to 
evidence  in  proving  contents  of  letters,  hand- 
writing, &G. ;  but  I  understand  this  to  be  obvi- 
ated by  the  agreement  of  parties. 


stating    Competent  to 
prove  a  state- 
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IClNOAN 

9. 

Watbon,  &c* 


ment  made  in 
abfence  of  a  de- 
fender, pTorided 
it  was  done  by 
bu  authority. 


a  communication  made  by  him  to  a  club,  Mr 
Watson,  the  party,  not  being  present. 

Lord  Chief  Commissioner. — I  understand 
the  question  to  be  what  he  communicated  by 
authority  from  Watson,  which  I  consider  com- 
petent. 


Incompetent  to 
put  into  the 
handi  of  the 
Jury  a  lithogra- 
phic fac  timile 
of  part  of  an  ano- 
nymous writing, 
for  the  purpose 
of  comparing 
them  with  genu- 
ine writings  of  a 
defender* 


A  lithographic  engraver  having  stated  that 
he  had  paid  minute  attention  to  the  writing, 
and  made  a  &c  simile  of  particular  words  and 
letters,  Mr  Jeffrey  proposed  to  produce  these 
to  the  jury,  but  afterwards  did  not  insist. 

Lord  Chief  Commissioner. — Juxtaposition 
of  writing  is  admissible  evidence  by  the  law  of 
Scotland ;  but  you  ought  to  produce  original 
letters  of  the  party,  and  compare  the  writing 
with  the  anonymous  letters.  What  is  now  pro- 
posed is  going  a  step  beyond  what  has  yet  been 
done.  When  a  copy  of  these  papers  were  sent 
to  me  I  had,  and  still  have,  the  impression  that 
this  is  incompetent. 


Cockbum  opened  for  the  defender. — The 
fact  here  is,  that  these  letters  had  been,  circu- 
lated for  years,  and,  with  the  exception  of  Mr 
Oswald's  family,  there  was  no  one  suspected 
that  the  defender  was  the  author.  Mr  Oswald 
having  stated  his  suspicion  at  the  Western  Club, 
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the  defender  threatened  an  action,  which  was  re-  Kingan 
ferred  to  arbiters.  The  defender  was  freed  from  Watson,  &c 
the  accusation  by  the  result ;  but  the  pursuer  still 
attempted  to  blacken  his  character  by  private 
insinuation ;  and,  from  circumstances  which 
came  out  in  the  course  of  the  investigation,  the 
defender  became  satisfied  that  the  pursuer  was 
the  author.  No  one  ever  heard  the  defen- 
der accuse  the  pursuer  as  the  author  till  after 
he  was  provoked  by  the  statement  at  the  club, 
which  he  ascribed  to  the  pursuer ;  and  then  he 
made  the  accusation  fearlessly,  being  persuaded 
that  it  is  the  fact,  and  that  the  pursuer  had 
falsely  accused  him. 

The  main  question  is  as  to  the  writing  and 
sending  the  letters  ;  and  we  shall,  from  circum- 
stances, bring  it  home  to  the  pursuer.  The 
evidence  of  engravers  is  the  worst ;  but  we  must 
produce  it  to  neutralize  that  on  the  other  side. 
If  the  pursuer  is  not  proved  to  be  the  au- 
thor, then  you  can  only  set  the  accusation  by 
the  one  party  against  that  by  the  other.  The 
o£Per  to  prove  the  truth  being  a  judicial  act, 
cannot  be  stated  against  the  defender,  even  if 
the  proof  should  not  be  complete. 

Moncri^9  D.  F. — The  two  causes  must  be 
separated  in  the  verdict ;  and  as  the  accusation 
by  Watson  cannot  be  doubted,  the  question  is. 
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KiwaAv       whether  he  has  prored  it  trae  ?  and  if  he  has 
Watson,  &c  Completely  &iled  in  this  proof,  then  how  far  he 
^"^^^^''^^     lias  made  out  probable  cause  in  mitigation  of  da- 
mages.    The  burden  of  proviiig  lies  on  the  de- 
fender ;  and  the  only  circumstance  in  the  case  is 
the  eridence  of  the  engravers.     Though  I  do 
not  doubt  their  skill,  I  doubt  the  science ;  and 
though  it  might  be  sufficient  in  the  arbitration 
to  acquit  the  defender,  it  was  no  ground  for  ac- 
cusing the  pursuer,  who  was  ho  party  to  that 
proceeding.    This  evidence  is  not  admissible  in 
England,  and  though  admissible  here,  one  of 
Mackenzie,      our  oldcst  institutional  writers  condemns  it. 
^  '    We  do  not  say  the  defender  is  to  be  subjected 
in  damages  for  stating  a  legal  def^ice,  but  say 
it  is  a  strong  circumstance  in  estimating  the  ma* 
lice  of  the  defender,  and  the  degree  of  the  pur* 
suer's  suffering. 

There  is  no  ground  for  die  action  by  Wat- 
son either  in  compepaation  or  as  a  substantial 
cbim. 

LoED  Cai£F  CoMMissiQNSB.— «T1l^  best  way 
to  treat  these  cases  is  to  consider  them  separate*- 
ly,  and  to  take  the  case  of  Kingan  ex.  Watson 
first.  Indeed,  there  is  no  great  advantage  in  com- 
bining the  evidence  in  the  two.  The  slander 
is  of  an  ei;traordmary  natarci  and  sudi  as  sei- 
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dom  comes  before  a  court  and  jury.     The  par*       Kiwoan 
ties  are  in  a  singular  situation,  as  it  was  found   Watsoh,  &e. 
by  tlie  arbiters  that  the  defender,  Watson,  was 
not  the  author ;  and  unless  your  verdict  ascer- 
tains it,  it  does  not  appear  who  is  the  author. 

The  question  here  is,  whether  the  defender 
accused  the  pursuer  of  being  the  author,  to  his 
injury  and  danuige  ?  and  though  it  is  necessary 
to  prove  the  publication  of  the  calumny,  as  the 
defender  pleads  the  truth  in  justification,  slight* 
er  ei^dence  will  be  required  thap  on  the  gene- 
ral issue.  Reference  to  two  of  the  witnesses 
will  be  sufficient  on  the  case  of  the  pursuer, 
which  will  lead  to  a  consideration  of  the  justifi* 
cation.  It  is  the  practice  here  for  the  pursuer 
to  anticipate  the  evidence  for  the  defender.  I 
doubt  much  the  propriety  of  this,  and  think  it 
would  be  better  for  the  pursuer  to  rest  bis  case 
on  the  mere  publication,  leaving  it  to  the  defen- 
der to  make  out  his  defence.  This  makes  him 
the  puiBcier,  and  throws  the  burden  of  proof  on 
the  party  who  avens,  and  who  must  aver  with 
particularity,  that  the  pursuer  may  have  an  op- 
portunity of  defending  himself.  Though  in  the 
first  instance  the  pursuer  must  adduce  evidence, 
the  defender  is  the  actor,  and  you  must  be  sft- 
^  tisfied  on  the  proof  for  him,  tliat  the  letters 
were  written  by  the  pursuer,  or  w^e  known  in 
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KiKOAN       whole  or  in  part  to  the  pursuer  at  the  time  they 
Watson,  &c.   were  Seat*  In  the  observations  in  reply  it  seem* 

ed  to  be  held,  that  the  only  question  was  on  the 
evidence,  whether  he  was  proved  to  be  the  au- 
thor,  but  transmitting,  knowing  the  contents, 
would  be  sufficient.  I  am  not,  however,  aware, 
in  the  great  detail  of  evidence,  of  any  proof  of  his 
knowledge  of  the  contents,  other  than  as  being 
the  author.  Neither  is  there  any  evidence  to 
show  that  he  was  author  of  part,  but  not  of  the 
whole,  as  the  evidence  proves  that  they  are 
all  written  by  the  same  hand.  You  will  there- 
fore consider  the  theory  of  each  party,  and 
if  you  find  for  the  defender,  that  puts  an 
end  to  the  case,  but  if  for  the  pursuer  you 
must  fix  the  damages.  (His  Lordship  then 
stated  the  circumstances  rested  on  by  each  par* 
ty.) 

As  to  handwriting,  evidence  on  it  is  of 
two  sorts.  It  is  either  that  of  persons  ac- 
quainted with  the  handwriting  of  an  individual, 
or  that  of  persons  of  skill,  who,  from  the  nature 
of  their  profession,  are  led  to  pay  particular 
attention  to  handwriting,  and  who  are  called  to 
speak  from  their  general  knowledge.  In  the 
present  case,  evidence  was  called  to  prove  these 
letters  in  a  feigned  hand,  and  to  this  extent 
the  evidence  of  a  pei-son  of  skill  is  good.     At 
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first  I  wished  to  confine  this  species  of  evidence  Kingan 
to  the  point,  that  a  writing  was  in  a  fictitious  Watson,  &c. 
hand,  and  to  make  the  proof  of  genuine  hand- 
writing depend  on  the  evidence  of  those  who 
were  acquainted  with  it  by  having  seen  the 
party  write,  or  by  corresponding  with  him, 
and  who  could  speak  from  the  general  resem- 
blance, and  not  from  minute  comparison.  But 
it  was  made  out  to  be  the  law  of  Scotland,  that 
evidence  of  persons  of  skill  is  not  only  good  to 
the  extent  of  proving  a  writing  fictitious,  but 
that  it  is  also  'good  to  prove  that  the  genuine 
and  fictitious  writing  were  or  were  not  written 
by  the  same  person,  which  the  persons  of  skill 
are  supposed  to  be  able  to  detect  from  the  mi- 
nute attention  they  pay  to  the  writing.  In  for- 
mer cases  genuine  documents  have  been  put  into 
the  hands  of  such  persons,  and  they  have  been 
called  to  prove  not  only  that  a  writing  shown 
to  them  was  in  a  feigned  hand,  but  that  it  was 
not  the  writing  of  the  party. 

Scientific  evidence  is  admissible  by  the  law  of 
Scotland,  but  the  defect  of  it  is,  that  though  the 
witness  intends  to  speak  truth,  what  he  says  may 
not  be  true ;  and  the  contradictory  statements 
which  we  have  heard  in  this  case  could  hardly 
have  occurred  among  witnesses  called  to  prove 
genuine  documents,  from  a  previous  knowledge 

VOL.  IV*  K  k 
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KlNOAN 


of  the  handwriting.  You  must,  however,  ex- 
Watson,  &c.  amine  the  evidence  with  due  care  and  consider- 
ation of  the  science  of  the  different  witnesses. 
Another  point  spoken  to  by  the  scientific 
witnesses  is  the  spelling  of  particular  words, 
but  that  is  a  matter  of  which  you  are  better 
judges  than  they  are.  If  this  was  to  a  great 
extent,  it  would  affi>rd  strong  evidence,  but  not 
so  if  it  is  to  a  small  extent. 

Verdict — For  the  pursuer,  damages  L.  500. 

The  jury  being  then  sworn  in  the  case  of 
Watson  V.  Kingan,  the  counsel  for  the  parties 
did  not  address  them,  but  the  Lord  Chief  Com- 
missioner stated  shortly  the  evidence  on  which 
Mr  Watson  relied,  as  establishing  that  Mr 
Eangan  had  charged  him  with  being  the  j^ 
thor  of  the  letters. 

Verdict — For  the  pursuer,  damages  Is. 

Moncreiffl  D.  F;  Jeffrey^  Jameson^  and  Brown,  for  Kingan. 
Cockburn,  Robert  son,  and  Penny ,  for  Watson. 
(Agents,  Campbell  and  MacdowaUy  W.8.,  and  Renny  and  Hunter^  w.8.) 

Cockburn  moved  for  a  rule  to  show  cause 
granted* general-  wby  a  ucw  trial  should  uot  bc  granted,  and 
wh^tiS^^T^i   said* — The  damages  are  excessively  high  in  the 
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one  case,  and  excessively  low  in  the  other.    A       Kincan 

justification  is  a  legal  defence,  and  no  ground  Watson,  &c. 

for  increasing  damages.     The  difference  in  the  ghouid  t^he 

two  verdicts  shows  that  they  are  contrary  to  SrhS'J^ints  on 

justice,  and  the  Court  of  Session  granted  a  new  J[on^^g*^aS*^^e 

trial  in  a  case  of  assault  in  similar  circumstances,  ^^p^^*  ^o'  <^"«- 


ston. 


We  are  ready  to  prove  by  affidavit  that  the  pur-   senior  v.  Lang, 

not  reported* 

suer  threatened  one  of  the  defender's  witnesses, 
and  called  a  gentleman  to  discredit  her,  by 
swearing  that  he  had  not  got  letters,  the  pursuer 
knowing  that  he  should  have  called  the  son  of 
that  gentleman,  who  had  got  and  opened  the 
letters  which  the  witness  swore  she  had  de< 
livered. 

Lord  Chief  Commissioner.— -I  shall  only 
say  at  present,  that  on  the  first  ground  there  is 
one  position  which  it  is  of  importance  to  have 
discussed,  and  that  we  shall  look  to  the  prin- 
ciples applicable  to  an  unsuccessful  justification* 
I  have  certainly  laid  it  down  as  an  aggravation 
of  damages.  On  the  excess  of  dami^es  I  should 
not  have  thought  it  safe  even  to  grant  the  rule, 
but  when  a  rule  is  granted,  the  whole  will  be 
open  for  discussion. 

As  to  the  alleged  conduct  of  the  pursuer,  we 
make  no  order  till  the  affidavits  are  before  the 
Court. 
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Watson,  &c. 

1828. 
June  3. 

When  a  motion 
for  a  rule  to  show 
cause  is  founded 
on  facts  to  be 
proved  by  affida- 
Tits,  the  affida- 
vits ought  to  be 
in  the  hands  of 
counsel  before 
the  motion  is 
made. 


After  the  affidavits  were  put  in,  his  Lord- 
ship intimated  that  there  had  been  some  irregu- 
larity in  allowing  the  discussion  on  the  former 
day»  and  made  a  short  report  of  that  part  of  the 
evidence  to  which  the  affidavits  referred.  Mr 
Cockbum  then  enforced  by  argument  the  diflfe- 
rent  grounds  on  which  he  formerly  founded  his 
motion. 

Lord   Chief  Commissioner. — The    only 
question  at  present  is,  whether  we  shall  grant 
the  rule  ?  and  some  reasons  have  been  stated, 
which,  if  they  stood  alone,  perhaps,  are  not 
sufficient.     The  main  ground  on  which  we 
grant  the  rule  is  that  which  appears  from  the 
affidavits ; — ^these  must  be  answered,  and  the 
other  party  must  have  time  for  this ;  and  as 
the  Court  have  granted  the  rule,  the  agent  may 
now  have  copies  of  them.     In  any  future  mo- 
tion for  ^  new  trial  on  affidavits,  the  motion 
should  not  be  made  till  the  affidavits  are  in  the 
hands  of  counsel. 

The  affidavits  in  answer  having  been  put  in. 
Affidavits  in  re-        Hopc.  SoL-^Oeu.  applied  for  leave  to  put  in 

ply  allowed  m  *^   '  **  ^    ^       *^ 

explanation  of  a   other  affidavits  to  show  that  those  originally  put 

charge  made  ,,.  ii  iii 

against  the         in  had  bccn  properly  taken,  and  had  not  been 
^^. '"  prepared  in  the  manner  stated  by  the  pursuer. 

Jeffrey. — They  ought  not  be  mixed  with  the 
merits. 


1828. 
June  24. 
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I^ORD  Chief  Commissioner. — We  cannot 
allow  affidavits  in  reply  ;  but  it  is  a  different 
matter  where  an  individual  is  attacked ;  and  we 
only  allow  them  in  defence  of  that  person^  and 
they  must  be  strictly  limited  to  the  attack. 


ElKGAM 
V. 

Wat  BON,  &c. 


1 82a 
June  28. 


Jeffirey  showed  cause  against  the  rule,  and 
said,  It  was  a  most  important  case  for  litigants, 
and  even  for  the  Court.  It  is  impossible  to 
hold  that  in  all  cases  of  cross  actions  the  ver- 
dict must  be  the  same ;  and  is  this  a  case  of 
such  flagrant  error  as  that  the  Court  are  to  in- 
terfere with  the  jury  ? 

The  accusation  of  malpractice  in  the  conduct 
of  the  case  is  the  only  ground  on  which  the 
Court  could  hesitate.  But  the  accusations  are 
not  established.  On  the  contrary,  even  the 
affidavits  for  the  pursuer,  though  they  were 
improperly  taken,  disprove  the  only  relevant 
charge  made.  As  to  any  minor  point  the  Court 
will  not  interfere  where  material  justice  has  saiiHe  v.  siy. 
been  done. 


Hope  SoL'Gen. — 1  admit  the  principle,  that 
the  opinion  of  a  jury  is  entitled  to  the  greatest 
weight  and  respect  in  a  case  of  this  nature ;  but 
if  a  person  obtains  a  verdict  by  trick,  he  ought 
not  to  profit  by  it.     We  have  only  to  i&ow  that 


•on,  1  Mur. 
Rep.  341. 

1828. 
Juiy& 
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(July  10,) 


KrNOAN       the  fact  was  material,  and  that  there  are  rea- 
Watson,  &e.   sonable  grounds  to  believe  that  the  jury  may 

have  been  misled.  What  we  complain  of  is 
fraudulent  concealment  of  the  truth,  and  that 
there  was  a  contrivance  contrary  to  conscience. 
We  cannot  admit  that  pleading  the  Veritas  is 
a  ground  for  giving  higher  damages. 


SCmn.  Dig. 
PlMdcr,  223. 
Andcnoo  v. 
Gcoigef  I  Bur 


182a 
July  10. 


A  New  Trial  re- 
fuacd. 


Lord  Chief  CoifMissioNEB. — ^There  is  much 
di£Sculty  and  intricacy  in  this  case,  and  we 
have  given  it  much  attention.  There  were 
here  two  actions,  and  in  the  first  a  plea  in  jus- 
tification was  put  in.  Both  cases  were  tried  by 
the  same  jury  on  the  same  evidence,  and  the 
only  observations  made  at  the  trial  on  the  se- 
cond case  were  made  by  me.  Though  tried  by 
the  same  jury,  they  are  to  be  considered  with  as 
much  separateness  as  if  they  had  been  tried  by 
different  juries.  It  is  said  the  facts  were  the 
same,  but  there  was  a  justification  in  the  one, 
and  a  failure  in  a  justification  is  matter  for  con- 
sideration of  the  jury ;  for  it  is  a  serious  thing 
to  libel  another,  but  more  serious  to  say  that  it 
is  true.  In  the  neighbouring  country  there  is 
a  law  that,  in  certain  circumstances,  no  more 
costs  than  damages  are  given ;  but  when  a  jus* 
tification  is  pleaded,  if  the  party  fails  in  proving 
the  justification,  costs  are  given,  however  small 
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Hamilton  v. 
Hope,  ante^ 
1^253. 


the  damages,  which  shows  that,  in  the  view  of       Kixgaw 
the  legislature,  an  unsuccessful  justification    Watsons  8cc. 
materially  aflPects  the  case. 

The  case  of  Senior  and  Latig  has  been  much 
relied  on,  but  I  cannot  find  any  report  of  it ; 
and  though  I  by  no  means  would  say  or  think 
that  that  case  was  not  fully  considered  by  the 
Second  Division  of  the  Court  of  Session,  still 
it  was  at  an  early  period  of  this  Institution ;  and 
there  has  been  a  more  recent  case,  which  was 
long  under  consideration,  and  in  which  we  held 
that  insufficiency  of  damages  was  not  a  ground 
on  which  a  new  trial  should  be  granted.  Till 
this  is  altered,  it  is  a  precedent  for  refusing  this' 
application,  in  so  far  as  it  rests  on  the  inade- 
quacy of  th^  damages. 

The  second  ground  rests  on  the  affidavits, 
which  are  allowed  from  necessity;  and  in  the 
case  of  Kitchen  and  fisher  they  were  the  Kitchen  in 
means  of  a  party  obtammg  justice.  It  is  said  Rep.  534. 
the  verdict  in  this  case  was  obtained  by  trick 
and  by  practice  on  a  witness ;  but  this  case  does 
not  in  the  least  resemble  the  English  case  relied 
on.  In  the  present  instance  it  was  matter  to 
affisct  the  credit  of  a  witness ;  and  by  sufficient 
inquiry  on  the  part  of  the  defender  the  facts 
would  have  been  known  to  him.  The  pur- 
suer went  into  the  defender's  case  by  antici- 
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KiMGAN       nation,  and  his  evidence  went  to  meet  the  jus- 

V  

Watson,  &c.   tification.     The  witness  called  by  him  was  open 
"^       to  the  defender  ;  and  by  the  exercise  of  geod 
sense  and  activity  on  his  part»  the  fact  would 
have  come  out ;  and  the  Court  will  not  aid  a 
party  who  is  negligent. 

But  the  case  does  not  rest  here,  as  there  is  a 
much  graver  accusation  made,  I  mean  that  of 
practising  on  the  witness.  In  so  serious  a  case, 
perhaps  the  affidavits  ought  to  have  been  taken 
before  one  of  the  Judges,  which  would  have 
rendered  them  more  precise,  and  have  pre* 
vented  the  introduction  of  irrelevant  matter. 
We  cannot,  however,  avoid  remarking,  that  the 
same  person  who  is  said  to  have  practised  on 
the  witness  on  behalf  of  the  pursuer,  is  employ- 
ed by  the  defender  to  personate  an  agent  of 
the  pursuer,  and  to  go  to  the  witness,  thus  to  ob- 
tain information  which  he  thought  he  could  not 
obtain  without  this  false  pretence.  The  men 
of  business  are  exculpated ;  but  when  a  case  is 
brought  before  the  Court  in  such  circumstan- 
ces, we  cannot  say  that  it  is  fit  that  it  should  be 
again  sent  to  tpal.  The  contamination  is  laid 
tenfold  on  the  witness  by  what  has  come  out  on 
the  affidavits ;  and  we  are  of  opinion  that  the 
case  ought  not  to  be  tried  ag^in. 
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1828. 

Nov.  la 


Both  parties  moved  for  expences.  Kingam 

Moncreiff^  D.  F.^  and  Jeffrey. — There  can     Watson,  &c. 
be  no  doubt  that  in  the  leading  action  Mr  Kin- 
gan  must  get  his  expences ;  and  the  only  ques- 
tion is,  Whether  he  ought  not  also  to  get  ex-    in  coanter  ac- 

1  1  r^       nr     TTT  1         tions  for  defama- 

pences  m  the  other  case  ?    JVlr  Watson  ought   tion,  costs  given 
not  to  have  brought  an  action,  but  to  have  been   the  \^^^ltrm^' 
satisfied  with  pleading  compensatio  injuriarum.   f^  o^e^shuung. 
The  only  ground  for  bringing  the  action  was 
an  expectation  of  higher  damages,  in  which  he 
has  been  disappointed. 

Hope,  Soh'Gen.i  and  Cockbum.-^A  ver- 
dict was  the  only  vindication  of  Mr  Watson's 
character ;  and  it  is  absurd  in  the  other  party  to 
claim  expences  in  his  case,  with  a  verdict  stand- 
ing against  them.  The  cases  were  tried  to- 
gether, and  the  jury  thought  both  parties  wrong, 
but  that  Mr  Watson's  character  was  such,  that 
a  verdict  was  sufficient  in  his  case. 

The  only  way  to  do  justice  is  to  find  both, 
or  neither,  entitled  to  costs.  On  the  applica- 
tion for  a  New  Trial,  the  Court  thought  the  ac- 
tion properly  brought. 

Lord  Chief  Commissioner. — This  is  not 
an  anxious  case  so  far  as  it  forms  a  precedent, 
as  probably  no  two  cases  will  again  occur  in  si- 
milar circumstances ;  but  it  is  of  considerable 
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KiNoAN         consequence  as  showing  the  principles  on  which 
Watson,  &c.     we  proceed.     The  way  in  which  I  wish  this 

case  considered  is  to  put  Kingan's  case  out  of 
the  question.  Suppose  Watson  gets  an  apolo* 
gy  in  the  arbitration,  and  that  every  thing  is 
done  which  could  be  done  by  that  tribunal,  and 
that  he  then  brings  his  action  and  gets  dama- 
ges, should  he  not  recover  his  costs  though  the 
damages  are  small  ?  The  time  at  which  the 
decreet  was  given,  and  the  apology  made,  are 
of  consequence,  and  whether  the  calumny  was 
uttered  after  that  apology  ;  according  to  my  re- 
collection this  was  the  case. 


182a 

Not.  1& 


The  Court,  on  a  subsequent  day,  found  costs 
to  Kingan  in  all  points  in  his  action  against 
Watson ;  and  to  Watson  the  costs  in  his  action 
against  Kingan. 
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Robertson 

V, 

Barclay^  &c. 


PRESENT, 
LORDS  CHISr  COMMISSIONER  AND  CRIKOLETI£. 


Robertson  v.  Barclay,  Allardice,  and      Match  34. 

BoSWELL. 

An  action  of  damages  against  two  Justices  of  Damages  against 
Peace  for  defamation  maliciously  uttered  while   for  defamation 

•    •         .n  .  -^^i  uttered  in  Court. 

giving  judgment  against  the  pursuer. 

Defence.— The  words  were  uttered  by  the 
defenders  judicially,  when  the  pursuer  had  put 
his  character  in  issue  by  applying  for  mitigation 
of  a  penalty. 

ISSUES. 

'<  It  being  admitted  that  the  defenders  are 
**  justices  of  peace  and  commissioners  of  supply 
**  for  the  county  of  Kincardine,  and  in  that 
*'  character  attended  a  meeting  at  Stonehaven, 
**  in  the  said  county,  on  the  3d  day  of  March 
**  18S3,  and  that  the  pursuer  was  then  brought 
**  before  the  said  court  upon  a  complaint  pre- 
ferred against  him  for  unlawfully  shooting  at 
game,  and  being  thereof  convicted,  he  did 
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Robertson     <<  then  and  there  make  application  to  the  court 
Bakclay,  &c.    ''  to  mitigate  the  punishment : 

"  Whether,  at  the  time  and  place,  and  pend- 
**  ing  the  proceeding  aforesaid,  and  in  presence 
^*  and  hearing  of  the  persons  then  and  there 
**  assembled,  the  defender,  Robert  Barclay  Al- 
''  lardice,  did  falsely,  maliciously,  and  calum- 
**  niously  say,  that  the  pursuer,  besides  being  a 
**  poacher,  was  a  thief;  that  he  had  been  known 
'*  to  steal  bee-hives  and  leather ;  and  that  the 
**  defender,  John  Boswell,  knew  this  to  be 
**  true  ;  or  did  falsely,  maliciously,  and  calum* 
<*  niously  use  or  utter  words  to  that  effect,  to 
"  the  loss,  injury,  and  damage  of  the  pursuer  ? 
"  Whether,  at  the  time  and  place,  and  pend- 
*<  ing  the  proceeding  aforesaid,  and  in  presence 
<<  and  hearing  of  the  persons  aforesaid,  the  de- 
**  fender,  John  Boswell,  did  falsely,  malicious- 
ly, and  calumniously  say,  that  he  was  inform- 
ed by  a  respectable  farmer,  now  dead,  that 
'<  the  pursuer  stole  a  quantity  of  leather ;  or 
<*  did  falsely,  maliciously,  and  calumniously  use 
**  or  utter  words  to  that  effect,  to  the  injury 
"  and  damage  of  the  pursuer  ?** 

Borthwick,  for  the  pursuer. — This  is  an  im- 
portant  case  for  the  taw  of  the  country,  as  well 
as  for  the  parties ;  and  the  situation  in  which 


it 
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the  slander  was  uttered  is  an  aggravation  of    Robertson 
the  offence.    It  is,  too,  the  case  of  a  poor  man,    Barclay,  &c. 
whose  character  is  his  all,  and  the  case  to  be     '"•*^"*^ 
judged  of  by  the  defenders  had  no  reference  to 
any  moral  offence  but  to  the  transgression  of  a 
statute  for  protecting  game. 

It  is  now  decided  in  this  case  that,  provided 
malice  is  made  out,  the  action  is  relevant. 
Malice  in  law  consists  in  a  carelessness  of  the 
interest  of  others  ;  indiscretion  or  indifference 
to  character  and  malice  are  convertible  terms. 
But  the  best  explanation  of  it  will  be  found  in 
the  cases  of  Sir  J.  Marjoribanks,  and  of  Ha-   3  Mur.  Rep.  351. 

•1 .  TT  4  ^ur.  Rep.  245. 

milton  V.  Hope.  *^ 

If  a  party  has  no  right,  duty,  or  interest  to 
make  a  statement,  then  law  infers  malice  from 
falsehood,  but  in  a  privileged  situation  such  as 
this,  more  than  falsehood  must  be  shown.     The 
defenders  were  entitled  to  deliver  their  opinion, 
but  when  they  strayed  from  their  duty  and 
launched  out  into  slander,  they  rendered  them- 
selves liable,  and  doing  so  in  a  privileged  situa- 
tion proves  malice.     It  is  not  necessary  to  prove    Bank.  i.  10, 33. 
malice  by  external  facts,  but  it  may  be  inferred 
from  the  nature  of  the  words. — Forteith  "o.   4  Mur.  Rep.  246. 
Earl  of  Kfe.     The  statement  must  be  held      '  "'*   ^' 
false,  as  no  issue  is  taken  to  prove  it  true. —   3  Mur.  Rep.  iss. 
Leslie  v.  Blackwood,  and  Hope  v.  Hamilton.     ^  ^"'*  ^^'  ^^^ 
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March  24, 


ROBB&TSaJI 
V, 

Barclay,  &c 

When  a  case  is 
sent  to  the  Jury, 
and  proof  led, 
the  Court  can- 
not wittidraw  it, 
except  by  con-    . 
aent  of  parties. 


After  the  eiddence  was  called,  the  Dean  of 
Faculty  submitted  to  the  Court  that  no  case 
had  been  proved  to  tlie  jury,  and  referred  to 
the  report  of  what  the  Lord  Justice-Clerk  had 
said  when  the  case  was  remitted  from  the  Court 
of  Session. 

Lord  Chief  Commissioner. — The  case  is 
with  the  jury,  and  the  Court  cannot  interfere. 
The  parties  may  consent,  but  I  can  only  lay 
down  the  law  as  it  arises  out  of  the  facts.  I 
wish  to  know  whether  the  charge  in  this  case 
was  on  the  statute  25  Geo.  III.  c.  50,  §  8  and 
25,  as  it  appears  to  me  most  important  to  know 
whether  it  was  for  a  fixed  penalty,  or  whether 
there  was  a  power  to  mitigate. 


2  Sh.  App.  Ca. 
133. 


Moncrieffl  D.  F.,  for  Mr  Allardice. — If 
there  is  any  case  to  go  to  the  jury,  then  this  is 
an  important  question.  I  deny  the  difference 
of  the  laws  of  England  and  Scotland  on  this 
subject ;  and  magistrates  are  in  a  difficult  situa- 
tion if  they  are  not  protected  in  the  honest  dis- 
charge of  their  duty. 

This  was  a  prosecution  by  a  public  officer, 
the  pursuer  pleads  guilty,  and  applies  for  miti- 
gation of  the  penalty,  and  the  magistrates  give 
their  reasons  for  not  granting  the  mitigation. 
The  case  of  Haggart  v.  Hope  in  the  House  of 
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Lords  was  decided  on  the  broad  principle,  that    Robebtsov 
no  judge  is  liable  for  statements  bona  fide  made   BarclIt,  &c. 
on  the  Bench.  ^^-""v-^^ 

It  was  said  this  case  was  decided  by  being 
sent  here  afler  discussion  in  the  Court  of  Ses- 
sion. In  that  discussion,  the  averment  of  the 
pursuer,  that  the  defender  did  not  act  in  dis- 
charge of  his  duty  but  from  malice,  was  as- 
sumed to  be  true.  In  various  situations  a  party 
is  protected,  and  malice  must  be  proved ;  but 
in  this  case  the  witness  proved  there  was  no  in-  ^ 
dication  of  malice.  Even  though  the  party  act- 
ed maliciously,  if  he  had  probable  cause  or  rea- 
sonable ground  of  belief  he  will  be  protected. 
The  passage  in  Bankton  was  considered  in  For-  Fac.  col 
teith's  case.  The  doctrine  contended  for  on 
the  other  side  would  lead  to  a  state  of  law  that 
never  existed  in  any  country.  What  I  contend 
is,  that  it  cannot  be  known  what  the  defenders 
said,  as  there  is  no  proof  of  malice  \  and,  there- 
fore, no  verdict  can  be  returned  against  them. 

Lord  Chief  Commissioner. — I  shall  begin 
by  stating  that  the  words  are  proved ;  but  un- 
less they  are  proved  as  they  are  laid  in  the  issue, 
there  must  be  a  verdict  for  the  defenders. 

This  is  a  case  in  which  there  is  much  more 
law  than  fact.     The  law  is  for  the  Court,  and 
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RoBBRTsoN    you^  the  juFy,  are  to  apply  the  law  to  the  facts 
Barclay,  &c.   88  proved  before  you.      When  the  case  was 

originally  sent  here,  I  thought  it  fit  that  the 
Court  of  Session  should  •  consider  whether  the 
action  would  lie ;  and  for  that  purpose  it  was 
remitted  there,  as  I  thought  the  previous  dis- 
cussion would  clear  the  law  on  the  subject. 
This  is  an  action  against  a  magistrate  for  an 
act  in  his  judicial,  not  his  ministerial,  capacity. 
It  was  on  a  complaint  under  a  statute,  for  the 
purpose  of  raising  a  revenue  to  the  country, 
that  law  requires  every  one  to  take  out  a  li- 
cense ;  and  whether  the  license  be  for  killing 
game,  or  for  any  other  purpose,  the  effect  in 
this  case  would  be  the  same.  Whatever  the 
amount  of  a  person's  property  may  be,  this  sta» 
tute  enacts,  that  if  he  shoots  without  a  license 
he  must  pay  L.  .20  ;  and  this  penalty  is  inflic- 
ted to  secure  the  revenue.  Another  clause  of 
the  statute  gives  the  justices  a  power  to  miti- 
gate the  penalty  to  one-half. 

This  person  is  convicted  of  shooting  at  a 
hare,  and  the  justices  are  to  say  whether  the 
whole  penalty  is  to  be  paid.  He  applies  for  mi- 
tigation, and  states  extraneous  circumstances 
in  mitigation;  the  Justices  give  their  reason 
for  refusing  it.  In  stating  his  reason,  how- 
ever, the  magistrate  does  make  use  of  words 
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which  are  slanderous,  but  he  is  not  on  that     Robertson 

account  liable,  unless  they  were  maliciously   Barclay,  &c. 

used.     It  was  on  this  subject  I  sent  back  the 

case  to  the  Court  of  ^Session,  but  it  seems  to 

me  that  the  doctrine  on  which  I  returned  it  is 

not  fully  understood.     The  one  party  contends 

that  a  magistrate  is  in  no  case  liable  for  words 

used  by  him  in  giving  judgment;  the  other 

maintains  that  in  all  cases  he  is  liable  if  he  uses 

slanderous  expressions.     As  the  interlocutor  of 

the  Court  is  general,  I  must  hold  that  when 

malice  is  averred  in  the  summons  an  action 

will  lie  against  a  magistrate  for  slander.     My 

view  is,  that  no  such  action  will  lie  unless  the 

magistrate  misused  his  office  as  a  cloak  for 

slandering  the  individual.     The  question  here 

is,  whether  the  defenders  did  make  use  of  the 

words  maliciously,  and  used  their  office  as  a 

cloak  or  cover  for  the  slander  ?   It  is  necessary 

that  the  malice  should  be  made  out,  and  that 

the  magistrate  used  his  station  for  the  purpose 

of  slandering.     The  first  witness  said  nothing 

of  malice,  and  the  second  proved  that  Mr  Al- 

lardice  did  not  know  the  pursuer  before,  and 

so  could  not  make  use  of  his  office  as  a  cloak 

to  cover  his  malice  against  him.     The  witness 

also  said  there  was  nothing  indicating  malice 

against  the  individual. 

VOL.  IV.  L  1 
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RoBERTfcON  The  distinction  of  cases  requiring  malice  to 
Barclay,  &c.  be  Stated  or  Hot  consists  in  this,  that  by  the 
"""^  law  of  Scotland  in  the  ordinary  case  malice 
is  inferred  from  the  falsehood  of  a  calumnious 
statement ;  but  if  the  case  is  protected,  as  in 
the  case  of  a  justice  of  peace  dispensing  justice, 
then  malice  must  be  averred,  and  the  Court 
hold  that  it  must  be  proved  by  the  pursuer,  on 
the  principle  I  have  stated.  In  the  ordinary 
case,  malice  is  inferred  from  the  falsehood,  and 
the  jury  are  not  troubled  with  it ;  but  where 
the  party  has  a  right  to  speak  of  the  other, 
then  malice  must  be  proved  as  a  fact,  but  this 
may  be  either  by  internal  or  external  circum- 
stances. In  the  present  case,  where  there 
is  no  evidence  of  the  office  being  used  as  a 
cloak,  express  malice  must  be  proved,  and  this 
may  be  done  by  what  took  place  in  the  room. 
This  is  a  case  in  which  the  law  requires  that 
malice  should  be  made  out  as  a  fact  to  the  sa- 
tisfaction of  die  jury.  Can  you  say  that  it  is 
made  out  ? 

Jeffrey. — We  except  to  the  direction  as  to 
malice. 

Verdict  for  the  pursuers,  damages  L.  SOO 
against  both  defenders,  jointly  and  severally. 
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Lord  Chief  Commissioner. — Do  you  find        Robertson 
the  malice  proved,  and  against  both  defenders  ?      Barclay,  &c. 

Jurj/. — We  find  against  them  conjunctly 
and  severally,  but  are  not  agreed  on  the  malice 
according  to  the  definition  from  the  Bench. 


A  doubt  was  expressed  from  the  Bar  how 
far  it  was  competent  to  question  the  jury,  when 
his  Lordship  said.  After  the  verdict  is  returned 
into  Court,  I  am  certainly  entitled  to  ask  whe- 
ther they  thought  the  malice  proved. 


•  • 


In  an  action  for 
malicious  defa- 
mation, compe- 
tent for  the  Court 
to  ask  whether 
the  Jury  are 
agreed  in  find- 
ing the  malice. 


PRESENT, 
LORDS  CHIEF  COMMISSIONER,  CRINGLETIE,  AND  MACKENZIE. 


Robertson  Scott  moved  for  a  rule  to  show 
cause  why  the  verdict  should  not  be  set  aside, 
on  the  ground  that  the  verdict  was  contrary  to 
evidence,  as,  instead  of  it  being  proved  that 
the  defenders  had  used  their  office  as  a  cloak 
for  their  malice,  the  evidence  was  exclusive  of 
their  having  acted  maliciously. 

Lord   Chief   Commissioner. — We   must 
hear  the  other  party.     In  this  case,  on  a  ques- 


1828. 
May  13. 


A  rule  granted 
to  show  cause 
why  there  should 
not  be  a  New 
Trial. 
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RoBEKTsoN     tion  put  to  the  jury,  they  said  that  they  found 
Barclay,  &c.   against  the  defenders  conjunctly  and  severally ; 

and  it  appeared  to  me  that  there  was  a  clear 
distinction  between  the  defenders,  as  the  one 
was  a  volunteer  and  the  other  was  called  on  to 
speak.  This  is  a  case  deserving  of  great  con- 
sideration, not  only  on  the  evidence  in  this 
case,  but  in  order  that  the  law  as  to  magistrates 
may  be  well  understood ;  and  it  is  the  more  im- 
portant, as  a  bill  of  exceptions  was  tendered  in 
case  the  verdict  had  been  the  other  way.  The 
verdict  may  be  contrary  to  law,  or  it  may  be  that 
the  law  laid  down  was  erroneous ;  but  at  present 
in  this,  which  is  the  first  case  of  the  kind,  we 
grant  the  rule,  and  the  argument  ought  not 
only  to  be  directed  to  the  question  of  malice  or 
not,  but  ought  to  apply  to  the  distinction  be- 
tween the  two  defenders. 


1828. 
June  5. 


Borthwick  showed  for  cause.  That  it  was 
expedient  that  justices  should  be  subject  to  an 
action, — That  the  Court  would  not  interfere 
on  the  amount  of  damages. 

Lord  Chief  Commissioner. — The  Court 
wish  to  hear  what  you  have  to  state  on  this, 
though  not  opened  on  the  other  side.  There 
is  no  doubt  the  Court  may  interfere  where  da- 
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mages  are  excessive ;  but  the  point  here  is,  that     Robertson 
the  damages  are  given  against  them  jointly  and    Barclay,  See. 
severally,  and  the  question  is,  whether  they  are      ^^«-»%'-^^ 
in  pari  delicto  f     They  did  not,  at  the  trial, 
think  themselves  in  the  same  situation,  as  they 
appeared  by  separate  counsel ;  but  it  was  the 
Court  pointed  out  this  difference,  and  we  wish 
you  to  argue  the  point  of  the  defenders  being 
in  pari  delicto^  as,  if  they  were,  then  the  ver- 
dict in  that  respect  is  right,  but  if  not,  then  it 
is  for  the  Court  to  consider  whether  the  verdict 
against  both  can  stand. 

Borihwick. — Reserving  to  my  senior  (with 
leave  of  the  Court)  to  reply  on  this  point,  I 
may  state  that  the  degree  of  malice  in  the  one 
may  have  raised  him  in  the  opinion  of  the  jury 
to  the  same  scale  as  the  other. 

The  malice  required  is  not  such  as  was  spo- 
ken of  by  the  witnesses.  In  this  case,  it  was 
sufficient  proof  of  malice  to  show  that  the  de- 
fenders  were  careless  of  the  feelings  and  cha- 
racter of  others ;  and  the  higher  the  situation, 
the  greater  ought  to  be  the  caution. — Hamil-   4  Mut.  Rep.  246. 

TT  cii»«T  /•-f-i  ^^     •  ^  Starkie,  868. 

ton  V,  Hope,— otarkie  s  Law  of  JhiV, — Craig  v.   3  Mur.  Rep.  351. 
Marjoribanks, — Hume  Crim.  Law  (quoted  in 
Borth.  L.  ofLib.  191.) 
The  falsehood  and  malice  may  be  inferred 
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Robertson 

v» 
Barclay,  &c. 

4  Mur.  Rep.  245 
2  Sh.  App.  Ca.  133, 

2  Mur  Rep.  401. 

3  Mur.  Rep.  351 
and  355. 


March  7,  1828. 
Fac  Col. 


from  the  nature  of  the  words  and  the  circum- 
stances.— Hamilton  v.  Hope, — Ha^art  v. 
Hope, 

It  is  the  exclusive  province  of  the  jury  to 
draw  the  inference  from  the  evidence. — Har- 
per's, Maijoribanks's,  and  Eraser's  cases.. 

This  case  being  found  relevant,  the  only 
duty  of  the  jury  was  to  assess  the  damages. — 
Campbell  v.  Macdougall,  7th  March  18S8  ; 
and  in  Rankine  v.  Burns,  ISth  June  1827» 
decided  by  Lord  Mackenzie. 


Lord  Chief  Commissioner. — The  Court 
at  the  trial  held  that  an  action  would  lie  pro- 
vided it  were  proved  in  a  particular  way ;  and 
it  was  matter  of  argument  to  the  jury  what  was 
sufficient  to  render  the  defenders  liable.  I  was 
of  opinion  with  neither  side  ;  but  thought  that 
the  jury  must  be  satisfied  that  the  magistrates 
used  the  language,  and  used  their  situation 
as  a  cloak  for  their  malice,  to  render  them  lia- 
ble. 


Robertson  Scott,  for  Mr  Barclay  Allardice. 
-^— This  motion  raises  several  very  grave  points  of 
law,  as  it  has  been  said  that  malice  here  does 
not  mean  the  animus  iiyuriandu  but  mere  care- 
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lessness  of  the  feelings  of  others,  and  that  the 
Court  of  Session  fixed  this;  but  there  is  nothing 
of  it  in  the  judgment.  The  question  in  the 
Court  of  Session  was  merely,  whether  the  ac- 
tion would  lie  ?  and  there  was  much  authority 
to  show  that  it  did  not,  and  that  the  same  rale 
applies  here  as  in  England.  But  the  question 
now  is,  whether  malice  was  proved  ?  and  there 
is  no  doubt  that  it  was  not. 

There  is  an  ambiguity  in  the  term  malice  as 
applied  to  privileged  and  unprivileged  cases. 
What  some  writers  term  presumed  malice  is 
different  from  the  animus  injuriandiy  which  is 
the  proper  signification  of  malice  in  this  case ; 
and  Mr  Starkie  in  another  passage  corrects  the 
inaccuracy  into  which  he  had  fallen.  Several 
cases  and  authorities  show  that  malice  must  be 
proved.  Borthwiek,  Starkie,  and  Bankton. — 
Dunman  v.  Bigg.  1  Camp.  R.  S69* 

This  wa&  a  case  of  the  highest  privilege  \ 
and  the  jury  were  to  say,  whether  the  words 
were  spoken  from  a  sense  of  duty  or  animo  inju-^ 
riandu  This  cannot  be  inferred  from  the  mere 
intensity  of  the  words,  but  there  must  be  con- 
comitant circumstances. — Witherston  v.  Haw- 
kins. There  being  only  one  witness,  without 
circumstances, there  is  no  legal  evidence;  and  in 
this  case  it  was  neither  sufficient  to  satisfy  the 


Robertson 
Barclay,  &c. 


Starkie,  L.  of  Sl. 
19& 


2  Starkie,  I^  of 
e:y.906.  3Mur. 
Rep.  253,  256, 
and  257.  Borth. 
L.  of  Lib.  215, 
and  439.— Star. 
kieL.ofSl.242. 


starkie,  T^.  of 
SL  231  and  255 
—2  Starkie  L. 
of  £v.  905. 

Buller,  N.  P.  8. 
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ROBEKTSOK 
V, 

Barclay,  &c. 

1  Mar.  Rep. 
119. 

Borth.  L.  of  Lib. 
439.    2  Mur. 
Rep.  471. 
Starkie,  L.  of  SL 
264. 


1828. 
June  24. 

A  New  Trial 
granted,  the  jury 


law  nor  the  conscience  of  the  jury. — Earl  of 
Fife  V.  Earl  of  Fife's  Trustees. 

The  words  were  pertinent ;  and  it  is  suffi- 
cient to  meet  the  charge  of  malice  if  the  de- 
fenders believed  them  pertinent,  and  had  good 
grounds  for  the  belief.  The  evidence  of  this 
must  extinguish  any  question  on  the  presump- 
tion. 

Cockbum,  for  Mr  BoswelL — My  client  mere* 
ly  stated  the  &ct  when  called  on  so  to  do,  and 
there  is  no  attempt  to  prove  any  previous  quar- 
rel, or  that  the  defender  had  falsely  stated  that 
be  received  the  information.  The  two  defen- 
ders were  in  totally  different  circumstances,  and 
cannot  be  subjected  in  the  same  penalty,  or  in 
any  penalty,  as  they  were  entitled  to  think  and 
speak  of  his  character.  The  grounds  of  action 
against  the  two  defenders  were  different,  though 
in  the  same  summons,  and  the  jury  had  no 
power  to  give  such  a  verdict. 

Jeffrey. — We  admit  the  general  principle  j 
but  the  question  here  is,  whether  there  is  any 
real  distinction,  as  the  one  defender  confirms 
the  statement  of  the  other  ?  There  are  cases 
on  this  subject,  a  list  of  which  I  shall  transmit 
to  the  Court. 

Lord  Chief  Commissioner.^ — This  case 
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went  to  trial  on  two  separate  and  distinct  issues,     Robertson 

•I 

and  we  have  had  an  able  and  distinct  argument  Barclay,  &c. 
on  the  motion  for  a  new  trial  The  point  sug.  ^1;;;;;^;^^ 
gested  by  the  Court  has  also  been  argued,  and   ""« ^^  ?^J^' 

o  J  o         '  mages  against 

the  cases  referred  to  by  Mr  Jeffrey  have  been   ^^^  defenders, 

•'  ''       ^    ^  and  the  Court 

perused  by  the  Court.     Whatever  opinion  the   being  of  opinion 

y^  m  m  that  they  were 

Court  may  have  come  to,  or  may  have  express-   not  in  pari  de- 
ed to  the  jury  at  the  trial,  it  must  not  be  sup- 
posed that  the  Court  have  not  felt  great  uneasi* 
ness  that  the  words  used  by  the  defenders  should 
have  been  expressed  in  a  court  of  justice. 

Nothing  is  of  greater  importance  in  all  courts 
than  that  the  business  should  be  conducted 
with  decorum  ;  and  there  are  many  means  of 
redress  to  the  public  when  it  is  not  observed.  I 
shall  only  mention  two  which,  since  the  Union, 
appear  to  me  competent.  Either  proceedings 
may  be  instituted  in  the  Criminal  Court  at  the  in- 
stance of  the  public  prosecutor,  or  application 
may  be  made  to  the  Great  Seal  to  have  the  name 
of  thejustioestruck  out  of  the  roll.  This,  Iknow, 
Lord  Eldon  thought  had  been  overlooked  in 
the  case  of  Glengarry,  in  which  he  was  of  opi- 
nion that  such  an  application  would  have  been 
the  proper  remedy  ;  and  it  is  important  that  it 
should  be  known  that  this  was  the  opinion  of  , 
that  eminent  Judge. 

The  result  of  our  opinions  is,  that  we  grant 
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Robertson 

V. 

Barclay,  &c. 


1828. 
Julys. 


When  a  verdict 
is  set  aside  as 
contrary  to  evi- 
dence, the  party 
applying  for  a 
Second  Trial 
must  pay  the 
costs  of  the  first 


Hullock  L.  of 

Costs,  386. 

3  Mur.  Bep.  64. 


the  new  trial  on  the  ground  that  the  parties 
were  not  in  pari  delicto.  Finding  jointly 
against  them  is  not  just,  as  the  injury  by  each 
was  not  the  same ;  and  finding  the  damages 
against  both  makes  the  injury  commensurate. 
The  statement  by  the  one  is,  that  the  pursuer 
is  a  thiefy  and  stole  bee-hives  and  leather,  the 
other  leaves  out  the  offensive  term  and  only 
states  one  point ;  besides,  he  was  called  on  to 
make  the  statement ;  and  in  these  circumstances 
his  act  is  very  difierent  from  that  of  the  other. 
The  proceedings  were  not  conducted  with  that 
regularity  which  is  desirable  ;  but  Mr  Boswell 
must  be  held  as  a  person  called  on  by  the  other 
justice,  and  as  mitigating  the  terms  and  limit- 
ing the  extent  of  the  statement.  The  delin- 
quency is  not  equal,  and  therefore  we  grant  the 
new  trial. 

When  an  application  was  made  by  the  pur« 
suer  for  the  expense  of  the  former  trial,  his 
Lordship  said,  that  the  omis  lay  on  the  defend- 
ers to  show  that  they  should  not  be  granted. 

Robertson  Scott — The  verdict  was  set  aside 
as  irregular,  and  contrary  to  law  and  the  charge 
of  the  Judge.  In  that  case  no  costs  are  given. 
— Scruton  t;.  Catto. 

Lord  Chief  Commissioner. — The  question 
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here  is,  whether  the  costs  shall  be  paid  now,  Robertson 
or  abide  the  event  of  another  trial  ?  You  state  Barclay,  &c 
the  case  clearly  if  this  had  been  contrary  to 
law ;  but  how  does  this  apply  to  the  present 
case,  in  which  the  verdict  was  set  aside  as  con- 
trary to  evidence,  the  facts  and  circumstances 
as  to  each  defender  being  different,  and  the  jury 
having  found  them  conjunctly  and  severally  li- 
able in  the  same  sum  ?  In  Scruton's  case  there 
were  three  points,  and  one  of  them  was,  that 
the  jury  had  found  a  point  of  law. 

R.  Scott. — Our  objection  is  founded  not  on 
the  evidence,  but  on  the  issues  and  the  verdict^ 
as  the  charge  against  each  is  different,  but  the 
result  the  same.  The  evidence  may  have  made 
out  the  charge,  but  that  proves  the  verdict  con- 
trary to  law. 

Lord  Chief  Commissioner,— I  feel  anxious 
in  this  case,  as  I  wish  a  general  rule  to  be  fix- 
ed. When  a  verdict  is  contrary  to  law,  either 
by  a  jury  disregarding  the  opinion  of  the  Judge, 
or  by  the  Judge  mistaking  the  law,  then  the 
costs  should  abide  the  event  of  the  second  trial ; 
but  when  the  verdict  is  contrary  to  evidence, 
then  the  party  should  get  his  new  trial  only  on 
payment  of  costs.  The  only  question  here  is, 
whether  this  is  a  verdict  against  law,  or  con« 
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UoBERTsoN    trary  to  evidence  ?  The  one  issue  charges  thief, 
Barclay^  Sic.   the  Other  not ;  and  the  jury  find  that  the  two 
''''^'  defenders  are  in  the  same  situation.     As  ap- 

plied to  the  second  issue,  the  verdict  is  contrary 
to  evidencOi  for  they  find  against  Boswell,  as  if 
he  had  used  the  opprobrious  word ;  and  had 
there  been  separate  trials,  the  jury  could  not 
have  applied  to  Boswell  the  evidence  that  the 
term  thief  was  used ;  but  here  they  find  against 
him  as  if  that  opprobrious  word  had  been  used. 

1828. 
July  8. 

'^— ^.  -— ^  Sortkwick,r^The  application  was  made  on 

the  ground  that  this  verdict  was  contrary  to 

evidence ;  and  there  is  no  doubt,  that,  when 

granted  on  that  ground,  the  party  is  entitled 

iMur.  Rcp.267,  to  cxpeiises. — Hcpbum  «;.  Cowau  ;  White  v. 

2Mur.Rep.22&    Clark;  M'Kenzie  %;•  Henderson. 

The  general  rule  is,  that  expenses  follow  the 
verdict ;  and  the  only  question  is,  whether 
1  Burr.  393  and  ^  ^^^  trial  being  gFautcd  varies  the  rule  ? — 
633.  ^Hufe  B"g^*  ^'  Enyon,  Macrow  v.  Hall.  Howorth 
Md^38^9?  Tidd^  ^*  Samuel.  The  case  of  Smith  and  Knpwles 
921.  3  Muf.      jg  much  more  similar  than  Scruton's  to  the 

Rep.  424.     3 

Mur.  Rep.  472    prescut  case.-^Clark  v.  Spence ;  Scott  v.  Wil- 

and  631.  '^  -^  f 

son. 

There  are  specialties  in  this  case,  and  it 
might  have  been  brought  against  Barclay  alone, 
and  the  whole  expense  incurred  in  his  case. 
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The  verdict  is  good  against  him  ;  and  if  there  Robertson 

was  any  error  in  the  jury,  it  was  from  the  other  Barclay,  &c 

defender  identifying  himself  with  him. — Lo-  .^tT^d^^ 

gan  V.  Brown,  15th  May  1824 ;  M^Guffbg  *;•  ^^  *"^  ^^• 
Agnew,  22d  Februaiy  1825. 

1828. 

Moncreiffi  D.  F.  for  Mr  Boswell. — There  v.^^^-^ 
is  an  order  for  a  new  trial  as  to  both  defenders ; 
and  the  question  is,  the  terms  on  which  that 
order  is  to  be  given.  The  verdict  was  set  aside 
on  the  law  involved  in  it ;  and  I  do  not  see 
how  the  cases  of  fact  referred  to  bear  on  the 
question.  We  rest  on  the  principle  laid  down  in 

ScrUtOn  v.  CatO.  3  Mur.  Rep.  64. 

Lord  Chief  Commissioner. — It  is  much 
the  wish  of  the  Court  that  a  general  rule  were 
fixed  as  to  costs  in  granting  new  trials,  and 
that  it  were  as  little  as  possible  matter  of  dis- 
cretion. I  state  this  not  only  as  applicable  to 
the  present  case,  but  to  all  others.  The  rule 
in  Scruton's  case  I  consider  correct,  and  as  a 
criterion  for  laying  down  a  general  rule,  at 
least  as  sufficient  for  deciding  this  case.  The 
rule  there  laid  down  leads  to  a  consideration  of 
the  nature  of  the  verdict,  which  found  a  prin- 
ciple not  stated  in  the  issue,  and  not  at  that 
time  fixed  in  the  law  of  this  country.     It  also 
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Robertson  found  erroneouslv,  as  has  been  since  ascertain- 
Barclay,  &c.  ed|  for  they  found  the  party  liable  in  three- 
fourths  of  the  damage.  In  a  Scotch  case  Lord 
Gifford  has  since  decided  that  the  principle  is, 
that  each  party  should  bear  half  the  loss,  whea 
the  damage  has  been  caused  by  the  fault  of  both 
the  parties ;  and  the  same  law  was  administer- 
ed in  this  Court  in  the  case  of  Innes,  &c.  v. 
Glass,  &c.  ante  p.  I6l. 

The  rule  then  is,  that  a  party  ought  not  to 
hold  a  verdict  contrary  to  law.  But  when  the 
Judges  have  to  consider  the  evidence,  the  case 
is  very  different. 

In  the  present,  and  many  other  cases,  I  am 
not  to  say  that  it  is  not  a  mixed  question  of  law 
and  fact ;  on  the  contrary,  I  admit  that  this  is 
a  mixed  question  ;  but  what  was  the  ground  on 
which  the  new  trial  was  granted  ?  It  may  of- 
ten be  difficult  to  make  the  separation  ;  but 
here  it  is  not  so,  for  the  position  of  the  two  de- 
fenders was  quite  different,  and  the  jury  find 
them  the  same,  and  find  that  L.  1200  must  be 
paid  by  one  unless  the  other  pays  it.  They 
apply  to  Mr  Boswell  the  evidence  given  in 
aggravation  of  the  case  of  Mr  Barclay ;  and 
where  there  is  no  special  ground  of  law,  is  it 
possible  to  say  that  it  is  not  contrary  to  evi- 
dence, when  the  evidence  as  to  the  two  was  not 
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the  same  ?     It  is  not  in  the  same  situation  as    Robertson 
the  case  of  Scruton  ;  and  the  expence  must  be    Barclay  &c. 
paid  before  getting  a  new  trial. 

An  application  was  then  made  for  a  special 
jury,  which  was  refused. 


Second  Trial. 

PRESENT, 
LORD  CHIEF  COMMISSIONER  AND  MACKENZIE. 


Jeffrey  opened  for  the  pursuer. — The  case  is 

to  be  decided  by  the  good  sense  and  intrepidi- 
ty of  a  jury,  who  ought  to  protect  a  poor  man 
against  the  oppression  of  the  rich.  The  ques- 
tion here  turns  on  the  defence,  and  the  degree 
of  protection  to  be  given  to  a  justice  depends 
on  the  good  sense  of  a  jury.  Malice  is  acting 
from  improper  impulse,  and  in  all  cases  of 
slander  the  principle  is  the  same;  but  as  in 
some  situations  a  freer  use  of  speech  is  allowed, 
in  these  more  proof  of  the  malice  is  required ; 
and  a  lawful  motive  may  be  proved  for  using 
language,  which,  in  the  ordinary  case,  would  be 
held  malicious  from  the  mere  use  of  the  words. 
But  you  are  the  judges  of  whether  the  words 
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RoBEAT&oN     Yfere  blameably  spoken.    It  was  decided  in  the 
Barclay,  &c.    Court  of  Session  that  extrinsic  evidence  of 
"^      malice  is  not  necessary,  and  the  defenders  being 
judges,  is  an  aggravation  of  the  case. 


Competent  for  a 
pursuer  to  prove 
that  he  ap^iearcd 
agitated,  but  not 
to  prove  the  ex- 
pressions used 
hj  hiui. 


5  Sh.  and  Dun 
669. 


A  witness  for  the  pursuer  was  asked  whether, 
when  the  words  were  uttered,  the  pursuer  ex- 
pressed any  distress  or  appeared  agitated  ? 

Lord  Chikf  Commissioner. — It  is  compe- 
tent to  ask  whether  he  appeared  agitated,  but 
you  cannot  prove  his  expressions. 

Hope,  SoL'Gen.  for  Barclay  AUardice. — If 
there  is  any  oppression  in  this  case,  it  is  by  the 
poor  man  against  the  rich,  but  you  must  decide 
as  between  man  and  man.  It  litas  also  been 
said  that  you  are  the  judges,  and  ought  to  be 
suspicious  of  the  law  stated  from  any  quarter, 
but  that  is  contrary  to  the  whole  current  of  au- 
thority. The  terms  of  the  issue  show  that 
malice  must  be  proved  as  a  fact,  and  not  taken 
as  an  inference  from  the  folsehood.  This  was 
clearly  laid  down  by  Lord  Pitmiliy  in  the  case 
of  Hamilton  and  Hope,  and  this  is  decisive  of 
the  case.  Falsehood  and  injury  is  the  whole 
case  stated  by  the  pursuer,  but  malice  is  the 
question  here,  and  you  will  give  the  defenders 
what  law  gives  them,  the  presumption  of  acting 
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from  pure  motive.  Reason  and  common  sense 
agree  with  the  rule  of  law,  that  where  a  party 
has  a  call  of  duty,  the  presumption  is  in  his 
favour,  and  it  must  be  proved  by  evidence  that 
he  acted  not  from  honest  belief^  but  from  ma- 
lice. The  words  are  not  sufficient  to  prove 
malice,  and  the  other  facts  prove  the  reverse. 
If  the  defender  believed  that  he  was  entitled  to 
consider  the  character  of  the  pursuer,  that 
would  be  a  defence  as  complete  as  to  a  supreme 
Judge. 

Ckickbum^  for  Boswell. — I  adopt  the  whole 
argument  stated;  and  in  addition,  maintain 
that  Mr  Boswell  could  not  have  acted  other- 
wise than  he  did.    He  never  spoke  till  called  on. 

The  facts  put  an  end  to  the  pursuer's  case. 
He  asked  mercy  from  his  Judges,  and  his  agent 
praised  his  character,  and  were  they  not  entit- 
led to  consider  it  ?  Mercy  is  never  given  but 
on  the  ground  of  character.  You  are  bound  by 
your  oaths  to  take  the  law  from  the  Court,  but 
if  juries  will  run  wild,  then  this  Court  will  prove 
a  curse  instead  of  a  blessing.- 


Robertson 
Barclay,  &c. 


3  Mur.  Rep.  253. 
Stark ie,  L.  of  £v. 
905  and  906. 


Lord  Chieb  Commissioner. —  I  feel  quite 
certain  that  you  come  to  the  consideration  of 
this  case  without  prejudice,  and  with  the  pure 
intention  of  doing  your  duty.     Not  because  I 

VOL.  IV.  M  m 
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RoBKBTsoN  Icnow  you,  but  because  I  know  the  character  of 
Babclat,  &c   Scots  juries,  and  I  am  sure  you  will  have  no 

leaning  to  the  poor  man  farther  than  his  case 
is  just,  and  in  this  country  there  is  no  cause 
to  complain  of  juries  or  courts,  that  they  favour 
the  rich  and  do  not  do  justice  to  the  poor 
when  their  cause  is  good. 

Before  stating  the  proposition  in  law  upon 
which  you  are  to  consider  this  cause,  1  may  men* 
tion  that  though  the  case  was  sent  to  the  Court 
of  Session,  and,  as  has  been  stated,  was  tried 
before,  still  nothing  that  has  passed  can  afifect 
our  consideration  of  the  case  i  and  if  you  have 
heard  anything  of  the  former  verdict,  it  ought 
not  to  affect  your  judgment  on  the  cause.  The 
case  comes  here  in  as  favourable  circumstan- 
ces as  possible  for  the  pursuer,  as  this  trial  was 
granted  only  on  payment  of  the  expense  of  the 
former. 

With  respect  to  the  preliminary  matter  which 
has  been  introduced,  this  was  not  a  prosecution 
on  the  game  laws,  but  on  a  revenue  statute,  on 
which  the  commissioners  of  supply,  who  must 
be  justices  of  peace,  are  to  judge  when  the  case 
is  brought  before  them.  It  may  also  be  right  to 
relieve  your  minds  from  an  impression,  that  a 
civil  action  is  the  only  remedy  for  a  wrong 
done  by  justices  of  the  peace.     The  practice 
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in  this  country  is  not  so  common  as  in  the  Rob^atson, 
neighbouring  country ;  but  as  this  was  a  statute  Barclay,  &c 
applicable  to  the  whole  kingdom,  and  requiring 
the  justices  to  act/  I  have  no  doubt  that  the 
same  remedy  must  be  applicable  here  as  in  Eng- 
land, and  that  it  would  be  competent  to  pro- 
ceed against  them  in  the  criminal  court. 

Another  mode  of  redress  is  by  application 
to  the  Keeper  of  the  Great  Seal  of  these  king- 
doms to  strike  the  names  of  those  who  misbe- 
have in  their  oflEice  out  of  the  commission  of  the 
Peace.  I  have  often  heard  Lord  Chancellor 
Eldon  state  this  as  a  proper  course  to  pursue. 

I  wish  to  impress  you  with  the  feeling  that 
I  on  no  account  would  sanction  any  thing  in- 
decorous from  the  seat  of  justice,  and  from  me 
you  will  hear  nothing  to  justify  the  words  used 
on  this  occasion  ;  indeed,  should  the  same  per- 
son repeat  the  same  conduct,  I  should  think 
it  my  duty  to  state  it  to  the  Great  Seal,  that  the 
Chancellor  might  consider  whether  the  person 
should  be  struck  out  of  the  commission.  But 
this  is  a  civil  action  against  part  of  the  magi- 
stracy of  the  country  who  discharge  their  duty 
without  fee  and  with  some  expense  and  anxiety 
of  mind ;  and  though  the  action  is  competent,  it 
ought  to  be  so  found  relevant  as  not  to  deter 
magistrates  from  the  discharge  of  their  duty. 
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RoBEKTffoN  Judges  of  the  Supreme  Courts  are  free  from 

Barclay,  &&  ciTil  action  for  words  spoken  by  them  in  the  dis- 
pensation of  justice^  and  by  a  clause  in  the  Bill 
of  Rights  an  action  cannot  be  maintained  against 
members  of  Parliament  for  words  spoken  in  Par- 
liament. Justices  of  peace  are  also  exempted, 
unless  certain  things  are  made  out.  It  is  not 
mere  error  in  thought  or  expression  which 
should  render  them  liable ;  but  you  must  consi- 
der the  words  spoken,  and  the  whole  circum- 
stances of  the  case,  and  say  whether  Mr  B. 
AUardice  was  honestly  discharging  his  duty 
and  only  erred  in  judgment  as  to  his  duty ; 
whether  in  using  the  words  according  to  the 
circumstances  (and  rash  words  are  not  suffi- 
cient to  subject  him)  he  had  not  a  fair  desire 
to  do  his  duty;  whether  what  was  said  was 
said  not  from  a  fair  desire  of  doing- his  duty  but 
from  malice ;  whether  the  speaking  proceeded 
from  bad  not  good  motive.  This  doctrine 
applies  whether  the  malice  was  preconceived 
or  arose  at  the  instant,  and  malice  may  be  in- 
stantaneous. As  to  the  proof  of  malice  you 
must  be  satisfied  by  facts  and  circumstances  that 
the  words  were  not  spoken  in  the  discharge  of 
his  duty  ;  but  if  there  are  no  facts  and  circum- 
stances, then  the  words  alone  are  not  sufficient 
to  prove  malice. 
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The  law  holds  that  slanderous  words  are  false  Robertson 
unless  the  defender  proves  them  true ;  you  will,  Barclay,  &c. 
therefore,  in  this  case  hold  them  false;  but 
with  respect  to  malice,  when  the  party  has  a 
right*  or  call  of  duty,  to  speak  of  the  character 
or  conduct  of  his  neighbour,  he  has  what,  by  a 
new  term,  has  been  called  privilege,  and  malice 
must  be  proved,  and  the  jury  must  find  it  as  a 
fact.  The  present  case  was  sent  back  to  the 
Court  of  Session,  to  consider  the  relevancy  of 
the  action ;  afnd  they  held,  that,  as  malice  is 
averred,  the  action  would  lie.  The  gist  and 
foundation  of  the  action  is  malice ;  and  if  that 
is  made  out  by  facts  and  circumstances,  taken 
along  with  the  words,  then  the  defender  is 
liable. 

There  is  only  one  witness  who  states  the 
term  "  thief;**  and  you  will  consider  whether 
the  circumstances  confirm  that  witness,  and 
whether  the  defender  Barclay  did  or  did  not 
use  that  word.  This  is  material  in  the  question 
of  previous  malice;  and  the  other  witnesses 
stated  the  expression  used,  to  be,  that  the  de- 
fender "  understood,**  &c.  which  is  very  diflfer- 
ent  from  the  direct  charge. 

I  am  not,  however,  prepared  to  say  that  the 
words  are  not  sufficiently  proved  to  sustain  a 
verdict  in  an  ordinary  case,  as  it  is  not  accord*. 
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RoBBRTsoK  ing  to  the  practice  of  the  law  here  to  insist  on 
Barclay,  &c.   the  precise  words  being  proved. 

It  appears  that  the  defender  was  in  the  re- 
gular discharge  of  his  duty,  and  that  there  was 
no  altercation  or  violence  in  Court  to  excite 
feeling  at  the  time.  The  only  irregularity 
seems  to  have  been  the  use  of  a  term  which 
ought  to  have  been  avoided,  and  which  ought 
to  be  visited  in  the  manner  I  have  mentioned. 
You  are  to  say  whether  there  are  facts  and  cir- 
cumstances showing  that  he  did  not  act  from 
a  sense  of  duty. 

As  to  Mr  Boswelly  his  case  is  of  a  totally 
different  description,  as  he  was  not  the  person 
who  originated  the  charges,  but  when  called 
on  mentions  a  statement  made  to  him,  which, 
had  he  been  a  witness,  as  the  person  who  made 
the  statement  is  dead,  he  might  have  proved,  and 
if  proved,  it  would  have  been  an  adminicle  of 
evidence  to  which  the  law  of  this  country  gives 
credit. 

The  counsel  on  each  side  tendered  a  bill  of 
exceptions. 

Lord  Chief  Commissioner.-— If  this  is  to 
be  questioned  elsewhere,  the  exception  had 
better  be  taken  on  a  motion  for  a  new  trial. 

Verdict — For  the  pursuer,  damages  against 
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Mr  Barelay,  L.  1 25,  and  agdnst  Mr  Boswell,    RoBBRT«oir 

» V. 


L.  125- 


Barclay^  &C 


Jeffrey  and  Borthwick,  for  the  Pursuer. 

Hope,  SoL'Gen.  and  Robertson  Scott,  for  Mr  Barclay. 

Cockburn,  for  Mr  Boswell. 

The  defenders  applied  for  a  rule  to  show 
cause,  which  the  Lord  Chief  Commissioner 
said  must  be  granted  as  a  matter  of  course, 
after  what  had  passed  at  the  trial. 

When  Mr  Jeffirey  was  about  to  show  cause 
against  the  rule. 

Lord  Chief  Commissioner. — It  appears 
to  us  that  the  other  party  ought  rather  to  sup- 
port their  rule,  which  was  granted,  that  they 
might  have  an  opportunity  of  considering  whe- 
ther they  would  except  to  the  law  stated  at  the 
trial.  It  may  be  proper  for  me  again  to  state 
the  law  which  I  then  laid  down,  and  this  I 
am  enabled  to  do  almost  in  the  terms  I  then 
used,  from  having  made  a  note  of  it  before  I 
began  my  address  to  the  jury  ;  *  and  if  Lord 
Mackenzie,  who  was  present  at  the  trial,  still 
agrees  with  me  in  thinking  my  direction  right;, 
then  we  refuse  the  new  trial  on  both  the  grounds 
CD  which  it  was  moved. 
It  would  require  very  strong  reasons  indeed 
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to  induce  the  Court  to  send  this  ease  to  a  third 
trial,  on  the  ground  that  the  jury  have  not  suffi- 
ciently considered  the  malice.  We  therefore  re- 
ject it  on  the  first,  as  it  is  quite  unadvisable  that 
this  case  should  be  again  sent  to  trial  on  the 
fact ;  and  we  reject  it  on  the  second,  on  the 
ground  that  the  law  was  correctly  stated  at  the 
trial.  We  refuse  the  New  Trial,  and  leave  the 
defender  to  except  to  my  direction  at  the  trial, 
which  was,  that  the  jury  were  to  take  into  con- 
sideration the  words,  and  the  whole  circumstan- 
ces of  the  case ;  and  to  consider  whether  Mr 
Barclay  was  honestly  discharging  his  duty,  and 
only  erred  in  judgment  as  to  his  duty  ;  or 
whether  he  acted  not  from  a  fair  desire  of  do- 
ing his  duty,  but  was  induced  by  malice  to  use 
the  words  proved.  That  malice  consisted  in 
speaking  from  bad  motives,  and  that  it  may 
either  be  preconceived  or  instantaneoi|s. 


Incompetent  on 
s  motion  for  s 
New  Trial  to 
exeept  to  the  de- 
cision of  the 
Court  on  a  point 
not  suggested  at 
the  Trial. 

1  Mur.  Rep. 
124 


Robertson  Scott. — I  moved  on  the  ground  of 
law  that  there  was  no  evidence,  and  we  hold  this 
a  point  on  which  it  is  competent  to  tender  a  Bill 
of  Exceptions.  The  objection  is  not  to  the  suffi- 
ciency of  the  evidence,  but  that  there  was  no 
evidence  of  malice.  In  Lord  life's  case,  if  a 
new  trial  had  been  refused,  a  Bill  of  Exceptions 
would  have  been  competent,  and  here  it  is  the 
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same.     We  rest  on  two  propositions  in  law ;    Robertson 
Isty  That  proof  of  the  words  is  not  sufficient,   Barclay,  &c. 
as  they  cannot  prove  malice,  and  the  question    '■^^^""*^ 
is  put,  whether  they  were  maticiotisly  used  ? 
2e/,  That  in  this  case  there  are  no  circumstan- 
ces to  prove  malice  other  than  the  use  of  the 
words.     Much  has  been  said,  and  not  very  dis- 
tinctly, by  di£Perent  authorities,  on  extrinsic 
malice,  or  express  proof  of  malice,  but  all  agree 
that  there  must  be  positive  evidence,  and  that 
negative  evidence  is  not  sufficient. 

Jeffrey.— 1  cannot  admit  that  in  no  case  the 
words  could  prove  malice ;  but  here  1  say  there 
were  other  circumstances, — ^the  defenders  had 
spoken  on  the  subject  before,— the  private  agent 
of  one  of  them  conducted  the  prosecution,  &c. 

Lord  Chief  Commissioner. — Had  this  been 

< 

moved  solely  on  the  ground  of  the  insufficiency 
of  the  evidence,  I  should  have  doubted  extreme- 
ly granting  the  rule.  This  is  an  application  to 
the  discretion  of  the  Court ;  and  when  a  case 
has  been  twice  tried,  and  the  result  the  same, 
I  would  have  said,  as  is  done  in  England,  that 
therb  must  be  an  end  of  matters;  and  the 
Court  are  not  to  persist  to  set  up  their  opinion 
in  opposition  to  the  jury  in  a  matter  falling 
strictly  within  the  jurisdiction  of  the  jury. 
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RoBEKTsoN  At  the  trial  I  stated  what  I  consider  the  law 
Barclay,  &c.  in  this  case ;  and  that  the  jury  were  to  consider 
"^  the  expressions  used^  and  the  circumstances, 
and  make  up  their  minds  on  the  malice.  The 
question  of  malice  is  for  the  jury,  not  the  Court ; 
and  T  do  not  see  how  it  is  possible  to  put  this 
on  record,  so  as  to  make  it  a  question  of  law« 

When  a  question  of  law  is  brou^t  before  us, 
en  a  motion  for  a  new  trial,  it  is  in  order  that 
the  subject  may  be  more  deliberately  consi- 
dered than  it  can  be  at  a  trial  Under  the  Sta^ 
tute  it  is  competent  to  tend^  a  Bill  of  Excep- 
tions to  the  decision  given  on  the  motion  for 
a  new  trial;  but  it  must  be  on  matter  sug- 
gested at  the  trial,  and  if  the  point  now  insisted 
on  was  not  stated  at  the  trial,  it  cannot  be  rais- 
ed here.  At  the  trial  in  this  case  no  objec- 
tion was  taken  to  the  opinion,  that,  in  the  cir- 
cumstances, the  malice  must  be  left  tathe  jury. 
If,  when  I  directed  that  the  malice  was  for  the 
jury,  the  exception  had  been  taken  at  the  trial, 
the  question  would  have  been,  regularly  before 
us  now ;  but  this  was  not  the  exception  then 
taken. 

When  the  exception  was  taken,  I  understood 
it  to  be  to  the  direction  which  I  have  now  read  i 
and  if  you  think  it  necessary  to  except  to  that 
directionjt  then  the  facts  proved  at  the  trial  and 
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the  direction  will  appear  in  the  bill»  and  you 
may  try  if  out  of  these  you  can  draw  a  legal  ar- 
gument.  To  me  it  appears  that  the  only  thing 
for  the  Court  above  is,  to  judge  of  the  law  I 
have  stated  as  applicable  to  the  facts  which  will 
apear  in  the  bill.  The  circumstances  are  for 
the  jury,  not  the  Court ;  and  the  question  of 
whether  there  must  be  proof  of  express  malice 
of  forethought,  was  not  tal^en  at  the  trial* 


Mackellab. 

V. 
IfAMBEftT. 


FBE8EKT 
LOaD   CHIEF    COMXISSIOKES.. 


Mackellar  V.  Lambert. 

A^  action  by  a  woman  for  aliment  during  her 
separation  from  her  husband ;  for  a  thhrd  of  his 
property  at  the  time  he  was  divorced  from  her ; 
and  for  the  board  and  education  of  one  of  his 
children. 


1828, 
Afay28. 


Finding  for  the 
pursuer,  on  a 
claim  by  a  mar- 
ried woman  for 
aliment,  &c. 


Defence.— The  pursuer  deserted  the  de- 
fender's family,  and  refused  to  return.  She 
did  not  pay  for  the  support  and  education  of 
the  child.  The  defender,  instead  of  having 
property,  is  in  defa|. 
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Maciellak 
v. 

r<AHBEET. 


ISSUES. 

Whether  the  pursuer  agreed  to  pay  a  certain 
sum  as  aliment,  and  failed  to  do  so  ?  Whether 
by  his  conduct  and  his  treatment  of  the  pur- 
suer he  caused  her  to  live  separate  from  him^ 
and  failed  to  aliment  her  ?  Whether  she  ali- 
mented the  son,  and  whether  the  defender 
failed  to  pay  ?  Whether  he,  at  the  date  of  the 
divorce,  was  indebted  in  L.  700  as  a  third  of 
goods  in  communion  and  as  terce  ?  Or,  whe^ 
ther  during  the  period  of  her  absence,  the  de- 
fender required  her  to  return,  and  whether  she 
failed  ? 

Atfton  opened  for  the  pursuer,  and  stated 
the  facts  to  be  proved :  That  though  they 
might  not  have  direct  evidence  of  the  agree- 
ment, there  was  a  receipt  in  which  the  defender 
admitted  it :  That  a  father  was  bound  to  ali- 
ment his  child,  and  when  a  husband  is  divorced, 
the  wife  is  entitled  to  the  same  sum  as  if  he 
were  dead. 


Parol  eTidence 
admitted  to 
prore  that  an 
agreement  was 
entered  into, 
though  not  ad- 
mistible  to  proTe 
the  contents  if 
the  agreement 
was  reduced  into 
writing. 


A  witness  was  called  to  prove  that  the  de- 
fender had  admitted  the  agreement. 

Murray. — They  set  forth  a  letter  as  con- 
taining the  agreement,  and  the  acceptance  must 
also  have  been  in  writing. 
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Lord  Chief  Commissioner. — That  is  a 
different  objection  from  what  I  at  first  under- 
stood to  be  stated.  Had  the  agreement  been 
lost,  they  might  have  proved  what  the  defender 
said  as  to  having  entered  into  an  agreement ; 
but  if  this  was  an  agreement  by  mutual  missives 
that  alters  the  ease,  and  they  cannot  prove  the 
acceptance  by  parol,  unless  they  prove  that  the 
writing  is  lost.  But  if  they  merely  wish  to 
prove  statements  by  the  defender  as  to  separa- 
tion from  his  wife,  and  not  as  an  acceptance  of 
the  offer  in  that  letter,  it  is  competent.  (The 
witness  having  stated  a  message  with  which  she 
was  sent  to  the  defender's  mother,  his  Lordship 
said,)  We  may  take  from  the  witness  that  she 
was  sent  to  tell  his  mother  that  an  agreement 
was  entered  into  to  separate,  and  I  am  sure  the 
jury  will  have  good  sense  to  see  the  distinction 
between  proving  that  there  was  an  agreement 
to  separate,  and  proving  the  contents  of  that 
agreement. 


Mackellak 

V. 

Lambert. 


The  witness  was  then  asked  whether  she 
heard  the  defender  read  the  agreement  ? 

Murray. — They  must  prove  that  there  was 
a  written  acceptance.  The  letter  called  for  is 
not  stamped,  and  such  agreements  are  repro- 
bated by  our  law,  and  may  be  put  an  end  to  at 
any  time. 


Acceptance  of  a 
written  uffcr  may 
be  established  by 
proof  of  acts  of 
the  other  party. 
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Hacksllae 

V. 

Lambert. 


Pyper. — There  was  no  written  acceptance, 
but  the  defender  acted  on  the  terms  of  a  letter 
sent  to  him  by  the  pursuer,  and  gave  receipts. 
We  called  for  this  letter  from  the  first,  and  if 
produced,  we  might  have  had  it  stamped.  Res 
non  sunt  integrtF. 


Lord  Chief  Commissioner. — The  defen- 
der insists  on  the  production  of  a  written  ac- 
ceptance, and  the  pursuer  proposes  to  prove  it 
by  facts,  acts,  and  documents,  and  this  appears 
to  me  competent.  As  the  defender  now  puts 
in  the  letter,  the  question  turns  on  the  accept- 
ance ;  and  the  pursuer  says  she  will  prove 
what  is  tantamount  to  acceptance.  That  the 
defender  being  in  possession  of  this  letter, 
granted  a  receipt  in  which  it  is  recognized,  and 
this  was  an  act  of  homologation.  The  defender 
calls  for  a  written  acceptance ;  but  if  money  is 
paid  under  the  agreement,  and  a  receipt  granted 
recognizing  it,  is  not  that  pregnant  evidence 
that  such  an  agreement  existed,  which,  though 
dissoluble,  is  hot  dissolved  ?  The  receipt  being 
in  the  handwriting  of  the  defender  is  evidence 
that  he  acted  under  the  letter. 


Incompetent  to 
ask  a  witness 
questions,  the 
answer  to  which 
will  degrade  ber« 


When  a  witness  was  called,  she  was  aAtd 
whether  she  had  ever  been  in  Bridewell? 
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Lord.  Chief  Commissioner. — You  may 
prove  by  other  witnesses^  the  fact  that  she  was ; 
but  though  I  allow  every  latitude  in  cross-exa* 
mination,  I  am  clearly  of  opinion  that  you  caa- 
not  ask  questions  of  the  witness  to  degrade  the 
witness. 


Hackellar 

liAUBEKT. 


The  parties  having  agreed  to  transfer  cer» 
tain  depositions  from  the  process  of  divorce, 
and  to  hold  them  as  evidence,  it  was  proposed 
that  one  of  them  should  be  read,  and  reference 
was  made  to  Mr  Tait's  work  on  Evidence. 

Lord  Chief  Commissioner. — If  this  is 
evidence  to  be  laid  before  the  jury,  it  must  be 
regularly  done  according  to  the  rules  of  the 
Court.  Depositions  can  only  be  received  where 
it  is  impossible  to  have  the  witness  present  in 
Court.  It  is  according  to  the  course  of  the 
Court  for  the  party  to  admit  facts,  and  if  the 
facts  in  the  depositions  are  admitted  I  shall 
take  them ;  but  I  can  only  take  facts  on  the 
admission  of  the  party  or  the  viva  voce  states- 
ment  of  a  witness.  There  may  be  good  rea- 
sons for  a  Court  which  decides  on  depositions 
without  seeing  the  witness  transferring  them 
from  one  process  to  another ;  but  this  Court  is 
of  a  quite  different  constitution.  The  witnesses^ 
if  called,  may  be  so  cross-examined  as  totally 


Deposition  of  a 
witness  in  a 
different  cause 
as  to  the  same 
matter,  and  be- 
tween the  same 
parties,  inadmis- 
sible in  evidence 
unless  the  wit- 
ness is  dead. 
Tait,  L.  of  Et. 
409. 
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Mackbllak 

V. 

Lambert. 


to  change  the  impression  of  what  they  originally 
stated.  Where  it  is  admitted  that  the  witness  is 
dead,  the  deposition  may  be  read,  provided  this 
was  a  contested  case  j  and  I  admit  this  on  the 
principle,  that  when  a  witness  died  between  a 
first  and  second  trial,  the  Judge's  notes  of  his 
evidence  are  read  at  the  second  trial,  and  this 
being  ad  idem,  appears  to  me  better  than  the 
notes. 


Murray  o^ned  for  the  defender. — The  cha- 
racter of  the  pursuer  enters  materially  into  the 
consideration  of  the  second  issue,  though  it  may 
not  be  a  defence.  Parties  are  not  bound  by 
the  most  formal  agreement  to  separate,  and 
this,  which  was  most  informal,  was  put  an  end 
to  by  the  defender  stating  in  an  action  brought 
against  him  that  there  was  no  such  agreement, 
and  his  refusal  to  pay  was  a  revocation  of  the 
agreement.  There  is  no  evidence  of  any  pay- 
ment by  the  mother  for  the  child ;  and  as  she 
has  not  paid  it,  the  persons  who  have,  may  claim 
it  from  the  defender,  and  our  paying  to  her 
would  not  free  us  from  that  claim. 


When  a  witness        A  witucss  being  Called  in  replication  by  the 

is  called  in  repli-  i-  J• 

cation  on  a  parti-    pursuer,  to  discredit  a  statement  made  by  one 

^mpetenTfbr"'     for  the  defender,  Mr  Murray  wished  to  cross- 

the  defender  to  .        -  .  i  i_    i 

cross-examine      exammc  her  on  the  whole  cause. 

him  on  the  whole  * 

case. 
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Lord  Chief  Commissioner. — When  a  wit*  Mackella* 
ness  is  called  on  the  merits,  you  may  examine  Lambert. 
him  on  the  whole  cause  ;  but  the  case  is  now 
closed  on  the  merits,  and  they  call  this  witness 
in  replication,  in  consequence  of  my  having 
stated  that  I  would  not  reject  her  after  your 
evidence,  if  it  should  be  found  necessary.  They 
call  her  to  a  particular  point,  and  am  I  to  allow 
you  to  go  into  the  whole  case  ? 

Ptfper  in  reply.— The  agreement  being  clear, 
the  second  issue  becomes  of  little  importance. 
.  If  we  succeed,  we  are  ready  to  find  security, 
that  no  claim  shall  be  made  by  any  other  for 
maintenance  of  the  boy«  The  evidence  of  the 
amount  of  the  defender's  funds  is  not  very  clear, 
but  you  must  make  a  fair  estimate  of  the  stock, 
and  give  us  a  third  of  it« 

Lord  Chief  Commissioner.— *This  is  a  case 
of  much  detail,  and  as  you  are  in  possession  of 
the  whole,  I  shall  reverse  the  order  of  the  is- 
sues, and  get  quit  of  the  superfluous  matter 
first.  On  the  fourth  issue,  the  evidence  is  ex- 
tremely vague ;  and  as  the  pursuer  is  bound  to 
make  out  her  case,  probably  the  safe  way  is  to 
find  for  the  defender,  as  the  sum  must  be  small, 

VOL.  IV.  N  n 
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Macisllar      and  I  cannot  advise  you  to  give  a  conjectural 
Lambert.       suDi.     On  the  third  issue  there  is  no  doubt 

that  the  father^  and  not  the  mother,  is  bound 
to  support  the  child.  If  there  is  an  agreement 
to  live  separate,  and  no  provision  is  made  for 
the  child,  the  mother  will  have  a  claim  for  the 
time  he  lived  with  her,  or  was  maintained  at  her 
expense.  Till  he  was  sent  to  school,  he  seems 
to  have  been  supported  by  his  mother,  and  that 
the  father  took  no  charge  of  him ;  and  you  must 
apply  your  good  sense  to  the  evidence  which 
has  been  given  as  to  the  expense  of  rearing  him 
till  he  went  to  school.  After  he  went  there, 
the  pumuer  can  only  claim  what  she  has  paid,  as 
the  claim  by  the  master  lies  against  the  father, 
not  the  mother.  The  second  issue  was  most 
difficult  in  proof,  but  is  of  least  importance,  as 
it  was  only  intended  to  meet  the  case  of  a  faiU 
ure  on  the  agreement.  The  words  conduct  and 
treatment  are  important,  and  on  the  evidence 
there  is  matter  for  your  consideration.  The 
first  and  fifth  issues  must  be  taken  together,  and 
they  are  both  laid  as  wrongfully  done*  They 
rest  on  the  agreement  and  the  recall.  You 
must  hold  the  letter  by  the  pursuer,  and  the 
receipt  and  acts  by  Uie  def(mder  as  an  i^ree- 
ment  to  separate,  unless  they  are  done  away  by 
other  evidence.     The  evidence  given  in  proof 
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of  a  recall  by  the  defender  4oe8  not  appear  to 
me  to  contain  any  thing  like  a  distinot  oall  on 
her  to  return ;  but  if  you  think  differently,  you 
must  consider  that  he  was  at  the  time  living 
with  another  woman.  If  you  are  satisfied  that 
the  agreement  is  made  out,  thea  I  state  to  you 
that  he  wa3  not  in  a  situation  to  cancel  the 
agreement,  as  his  house  was  not  pure. 


£49 


COUPBR,  &C. 
V. 

Marquis  of 

BUTB. 


Verdict~For  the  pursuer  on  the  Ist,  2d, 
dds  uid  5th  issues,  damages  aliment  and  main- 
t^iiance  of  the  boy,  L.  860,  12s. — ^for  the  de- 
fender on  the  4th  issue. 

Pyjm'  fnd  Ajfton,  for  the  PurQu^* 
«71.  A,  Murray  and  Huisel,  for  the  De&nder. 
(Agents,  AyUm  andGreig^  w.  s.  and  Campbell  and  Burmide^  w.  s.) 


FRKBEWT, 
LORD  CHIEF  COXVISSIONBR. 


CouKR  ftc.  t).  Marquis  of  Bute. 


1828. 
June  18. 


An  action  to  reoover  the  airears  of  an  annuity  ''^"^^  ^*  * 

^  person  was  ot 

o(»t«iiied  in  a  bond  for  L.100  a.]fear,  granted  "t"ih^i^ 

by  the  late  Marquis  of  Bute  to  the  late  Reve-  e"**  «p  «  bond 


550 


CASES  TRIED  IN 


June  1B> 


CoDPBR,  &c.      rend  James  G)uper,  and  said  to  have  been  re« 
Marquis  of      delivered  when  the  grantee  was  insane. 

Bute. 


of  annuity,  and 
that  the  obliga- 
tion in  the  bond 
had  not  then 
been  eztin- 
guiBhed. 


Defence. — The  obligation  in  the  boiid  Was 
extinguished  at  the  time  it  was  delivered  up, 
Mr  Couper  having  got  livings  in  the  English 
church  to  a  greater  amount  than  the  annuity. 


€t 


it 


ISSUES. 

**  It  having  been  decided  by  the  Court  of 
<*  Session,  by  interlocutor  dated  the  22d  day 
<'  of  June  1827»  that  an  unconditional  bond  of 
"  annuity,  dated  on  or  about  the  2£d  day  of 
**  November  ISOQ^  was  granted  by  the  late 
**  Marquis  of  Bute  to  the  late  Reverend  James 
"  Couper,  for  the  payment  of  L.  100  Sterling 
per  annum,  during  Mr  Couper's  life  ; — and 
it  being  admitted  that  the  said  bond  was,  pre- 
"  vious  to  the  10th  day  of  February  1813, 
**  transmitted  by  the  said  James  Couper  to  the 
**  said  Marquis  of  Bute : 

**  Whether,  at  the  time  the  said  bond  was 
so  transmitted,  the  said  James  Couper  was  of 
unsound  mind,  and  incapable  of  managing 
*^  his  own  affiiirs  ?  or, 

**  Whether,  at  the  time  the  said  bond  was 
<<  so  transmitted,  the  obligation  therein  con- 
<*  tained  had  been  extinguished  ?'^ 


u 


t€ 
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Robertson  opened  for  the  pursuer,  and  stat-  Couper,  &c. 
ed  the  facts ;  and  that,  as  the  pursuers  would  Marquis  of 
prove  that  Mr  Couper  was  insane,  the  defender  "^^' 

must  prove  the  precise  circumstances  in  which 
the  bond  was  delivered  up,  and  that  it  was  can* 
celled.    Any  understanding  or  agreement  that 
it  was  to  be  given  up  on  Mr  C.  being  presented   Law.  337. 
to  the  livings,  is  simony,  and  void  and  null. 


When  a  letter  from  a  commissioner,  making 
a  statement  as  to  the  conduct  of  a  witness  exa* 
mined  in  his  presence,  was  tendered  in  evi- 
dence, 

Jeffrey  objects, — It  is  no  part  of  the  report, 
but  is  dated  fourteen  days  later ;  and  after  sign- 
ing his  report  a  commissioner  \^ functus. 

Hope^  5o/.-Ge».— It  was  written  at  the 
time,  and  was  transmitted  to  the  clerk  that  it 
might  be  under  the  order  of  the  Court.  The 
information  is  important ;  for  though  the  wit- 
ness was  ours,  we  had  no  choice  as  to  who  should 
be  called. 


Pacts  Te]ati?e  to 
the  conduct  of  a 
witness  while 
under  examina- 
tion on  oommifl- 
sion,  cannot  be 
proved  by  a  writ- 
ten communica- 
tion from  the 
Commissioner. 


Lord  Chief  CoHMissiON£R.^-The  diffi- 
culty is  to  discover  the  authority  which  a  com- 
missioner has  in  this  Court  to  do  what  is  here 
done ;  and  this  is  an  additional  inconvenience 
of  evidence  taken  in  this  manner.     The  object 
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COUPKR,  &C. 

Mabquis  o  f 
Bute. 


of  this  is  to  impeach  the  credit  of  the  witness 
by  proof  of  her  conduct  during  her  examina^ 
tion ;  and  this  may  be  done  by  calling  a  wit- 
ness^  or  by  taking  a  commission  to  examine 
him.  We  must  take  commissions  with  all 
their  defects  $  but  in  this  instance)  as  it  is  a 
party  wishing  to  discredit  his  own  witness,  the 
remedy  would  have  been  not  to  call  the  wit- 
ness. I  throw  no  reflection  on  the  commis- 
uoMt ;  on  the  contrary,  he  has  acted  with  pro* 
priety.  When  this  note  was  communicated  to 
me,  the  impression  on  my  mind  was,  that  we 
could  not  receive  it,  and  I  have  heard  nothing 
from  the  Bar  to  alter  that  impression.  This 
is  a  matter  which  may  be  related  in  future, 
but  is  not  so  at  present. 


Penuria  tetHum 
arinog  from  the 
death  of  other 
witnesses,  does 
not  render  an 
unde  admissible. 


When  Dr  Couper  v^s  called, 

Jeffi^* — H^  ^  inadmissible,  being  the 
uncle  of  the  parties  interested,  and  brother  of 
their  curator,  who  is  a  pursuer,  and  from  whom 
we  may  get  expenses.  The  deposition  of  the 
other  medical  gentlemen  may  be  read  from  the 
cognition. 

Hope^  SoL-Oen.-^Theve  is  penuria  testu 
wn,  the  two  other  medical  gentlemen  who  at- 
tended the  late  Mr  Couper  being  dead.  Tlie 
brother  of  the  witness  is  nominally  pursuer,  but 
the  executors  have  the  interest. 
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Lord  Chibf  CoMMissioN£R«..--*The  death  CoufBs,  &c, 
of  the  two  witnesses  does  not  make  out  ^pe*  MAnfunB  or 
nuriaf  but  the  reverse,  unless  it  were  e9tabli3bed  ^"^** 
that  this  examination  is  applicable  to  a  period 
at  which  the  situation  of  Mr  Couper  was  kept 
private*  If  the  defender  insisted  in  the  objec- 
tion, it  would  be  departing  from  the  principle 
of  penuria  testium  to  admit  the  witness.  It 
is  the  same  as  a  relation  employed  in  the  ma- 
nagement of  a  man's  afiairs  ;  and  this  was  de- 
cided as  to  an  important  witness  in  a  former 
caae.  In  the  present  instance  they  might  have 
called  a  different  medical  adviser ;  and  though 
I  am  sorry  to  have  to  enforce  this  technical 
rule  of  the  law  of  Scotlandt  I  must  administer 
that  law. 

J^ey  opened  for  the  dafanden-^The  rwl 
question  is,  whether  the  defender  isdue  L.IOQ 
aryear  up  to  Uie  death  of  the  late  Mr  Couper  ? 
If  we  can  make  out  that  the  late  Marquis  bad 
a  r^bt  to  demand  up  this  bond,  or  if  there 
was  a  good  reason  ior  giving  it  up,  the  &ct 
that  it  was  given  up  is  no  evidence  of  insaw- 
ty.  The  whole  condjict  of  Lord  3ute  was 
most  liberal,  and  he  gave  Mr  Couper  better 
terms  than  he  was  disposed  to  ask»  In  131£, 
he  gives  him  a  living ;   and  after  that  Mr 
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CouPEB»&c.      Couper  delivers  the  bond  to   the  Marquis. 

Ma&quis  of      There  is  no  evidence  of  insanity  at  the  time. 

And  after  all  Lord  Bute's  kindness,  can  you 
suppose  that  by  an  in&mous  fraud  he  took  ad- 
vantage of  the  act  of  an  insane  person  ?  In 
1813,  when  the  insanity  is  undoubted,  his 
father,  in  writing  to  Lord  Bute,  does  not  even 
hint  that  the  annuity  was  due. 

On  the  second  issue  you  may  find  for  the 
defender,  even  should  you  think  Mr  Couper 
was  insane ;  for  though  a  madman  is  to  be  pro^ 
tected  against  acts  injurious  to  himself,  injustice 
must  not  be  done  to  those  who  deal  with  him 
as  if  he  were  sane. 

Hope,  SoL  Gen.  in  reply. — I  feel  anxious,  not 
from  any  doubt  on  the  evidence,  but  from  this 
having  been  pressed  as  a  case  of  unjust  demand  on 
the  part  of  the  pursuers,  and  as  supposing  fraud 
on  the  part  of  the  late  Lord  Bute.  You  are 
to  deal  with  it  as  a  case  between  man  and  man, 
holding  the  honour  and  integrity  of  the  pur- 
suer as  high  as  that  of  the  defender,  or  any  of 
his  ancestors.  The  question  is  not  whether 
the  sum  is  due,  but  whether  Mr  Couper  was 
insane,  and  whether  the  bond  was  extinguish- 
ed. Being  proved  insane,  the  question  is, 
whether  the  defender  proved  the  bond  extin- 
guished ? 
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On  the  second  issue,  what  is  the  extinction 
contended  for  ?  If  it  was  a  contract,  then  it 
must  be  proved  by  writing ;  and  if  it  was  of 
the  nature  which  is  stated,  it  was  illegal. 

Lord  Chief  Commissioner. — This  is  a  spe- 
cial case,  not  belonging  to  this  Court,  but 
which  is  sent  by  the  Court  of  Session  for  the 
purpose  of  having  their  minds  informed  on  the 
two  questions  in  the  issues,  that  they  may  de- 
cide the  cause.  After  much  litigation  in  the 
Court  of  Session,  it  was  found  that  the  bond 
granted  by  Lord  Bute  was  u;nconditional,  and 
you  must  keep  this  in  mind,  especially  in  con- 
sidering the  second  issue.  We  have  nothing 
to  do  with  the  origin  of  the  transaction,  but 
simply  the  questions  in  issue.  In  considering 
the  insanity  of  Mr  Couper,  the  date  is  of  con- 
sequence ;  but  though  he  was  cognosced,  and 
the  verdict  finds  him  insane  from  a  particular 
date,  that  is  not  conclusive  against  the  defender, 
he  not  being  a  party  to  that  proceeding. 

His  Lordship  then  gave  a  view  of  the  evi- 
dence of  insanity  as  applicable  to  different  dates, 
and  observed^  that  at  an  early  period,  the  facts, 
though  not  conclusive,  were  to  be  tdken  in  con- 
nection with  what  afterwards  occurred,  and  that, 
though  there  was  an  apparent  contradiction  a& 


,  COUFER^  &C. 

V, 

Marquis  of 
Bute. 

Clark  V.  Callen- 
der.    2  Mur.  Rep. 
89.    Pktcher  v.  E. 
of  Airly,  Dec.  16» 
1692.     1  Fount 
533. 
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to  his  state  at  one  period,  that  every  one  knew 
that  this  malady  did  not  show  itself  at  all  times. 

It  is  said  Lord  Bute  at  one  time  refused  to 
take  the  bond,  and  that  at  a  subsequent  period  he 
took  it^  and  that  both  the  bond  and  his  letter 
are  destroyed.  The  point  to  be  considered 
under  the  first  issue  is,  whether  Mr  Couper  was 
insane  at  the  time  he  transmitted  the  bond ; 
because  if  he  was  so,  then  it  was  the  act  of  an 
unsound  mind,  which  the  Court  cannot  sane*' 
tion?  If  you  are  of  this  opinion  you  will 
affirm  the  issue  in  terms,  if  not,  then  you  will 
negative  it. 

On  the  second  issue,  the  obligiUiion  was  for 
an  annuity  during  the  life  of  Mr  Couper,  and 
the  question  is^  whether  it  was  extinguished  ? 
On  tiliis  there  is  no  direct  evidence  either  parol 
or  in  writing,  but  it  is  left  to  inference  from 
die  facts  and  circumstanoes,  and  it  is  on  this 
part  of  tibe  case  that  the  letters  itelative  to  the 
terms  on  which  Mr  Couper  should  have  his 
situation  in  Glasgow,  bear*  The  first  pro^ 
posal  was  for  church  preftnnrat  in  Scotland, 
but  this  goes  off,  and  a  new  agreement  is  en- 
tered into.  If  that  agreement  was  one  as  to 
preferment  in  the  English  chuivh,  that  may 
account  for  its  not  appeanng  tm  the  &oe  «f 
the  bond,  as  being  aimoniacal  k  k  one  which 
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the  law  of  England  would  not  sanction.  It  is  Coupee,  &c. 
in  evidence  that  he  did  get  livings  to  a  great-  Marquis  of 
er  amount  than  the  annuity  secured  by  the 
bond,  and  if  there  was  an  understanding  of 
the  nature  I  have  mentioned,  then,  in  point  of 
moral  honesty,  it  was  properly  given  up.  But 
there  is  a  difficulty  which  I  cannot  get  over. 
There  is  not  evidence  in  point  of  law  to  sup- 
port the  agi'eement,  and  if  supported,  it  is  not 
one  which  could  bear  the  light  in  a  C!ourt  of 
justice.  If  under  the  first  issue  you  consider 
Couper  to  be  insane,  then  the  burden  of  proof 
in  the  second  issue  rests  on  Lord  Bute ;  and  as 
he  has  not  tnade  out  in  point  of  fact,  except  by 
conjecture,  the  extinction  of  the  obligation  in 
the  bond,  and  as  that  conjecture  would  establish 
a  simoniacal  agreement  on  the  second  issue,  you 
ought  to  find  for  Couper. 

Verdict — ^T^at  at  the  time  the  bond  was  de^ 
livered  up,  James  Couper  was  of  unsound  mkid, 
and  that  the  obligation  therein  contained  had 
not  then  been  extinguished. 

Hope,  SoL*'Gen.  and  Robertson,  for  the  Pursuer. 

Jf^^y  and  FuUartony  for  the  Defender. 

</lgetits,  S,  G.  Hopkirk,  W.  s.  and  Thotmu  Ferguton^  w.  ft.) 
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FHSSEIIT, 
L0BD8  CBIXF  COMMlBSfOKSm  AKD  CRIiroi.ETIE. 


Lord  Duffus  v.  Davidson  and  Clyne. 


FindiDg  for  the 
defender  on  a 

auettion  as  to 
le  malicious  use 
of  arrestments  in 
the  hands  of  die 
pursuer's  te- 
nants. 


An  action  against  a  tenant  and  his  agent  for 
having  maliciously  used  diligence  on  the  depen- 
dence of  another  action.* 

D£F£NC£.^-The  arrestments  were  necessary, 
and  were  not  maliciously  used.  They  were 
not  used  by  the  defender  Clyne,  nor  was  he 
the  agent  afler  Davidson  got  the  benefit  of  the 
poor's  roll. 

issues. 

The  issues  contained  admissions, — ^that  the 
former  action  had  been  brought  for  the  sums  of 
L.  189f  Is.  being  the  amount  of  an  account, 
and  L.  1000  as  damages,  and  that  a  verdict  had 
been  given  for  L.  159f  10s.  on  the  account,  and 
L.30  as  damages, — that  the  expenses  were 
L.  344,  13s.  6d. — and  that  Davidson  had  been 
admitted  on  the  poor's  roll.  The  questions 
then  were,  whether  Clyne  after  this  conducted 


*  See  aniey  p.  40. 
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the  cause  as  his  agent  ?  Whether,  on  two  oc« 
casions,  the  defenders  maliciously  used  arrest- 
ments in  the  hands  of  the  pursuer's  tenants  ? 

Two  schedules  were  annexed,  the  one  con- 
taining twexltyfiTe,  and  the  other  thirty  names 
of  tenants.  In  the  first  the  sum  in  the  arrest- 
ments laid  in  the  hands  of  each  was  L.  2000, 
and  in  the  other  L.  1000. 

Cockbum  opened  for  the  pursuer,  and  said. 
This  is  for  an  abuse  of  legal  proceedings ;  and 
though  a  party  is  entitled  fairly  to  use  arrest-' 
ments  for  security  of  a  debt,  it  is  a  gross  abuse 
to  arrest  L.  80,000  in  security  of  a  claim  of 
L.  1180,.  and  where  only  L.  189  is  found  due. 
This  action  is  competent,  and  both  defenders 
are  civilly  responsible,  though  the  agent  is  the 
person  morally  to  blame.  The  question  is,  whe- 
ther the  [arrestments  were  maliciously  used, 
which  does  not  mean  moral  malignity,  but 
whether  they  were  used  for  the  purpose  of 
concussion,  and  the  agent  avowed  that  they 
were  ? 


Lord  Dutfus 

V. 

Davidsok>  &e. 


When  certain  letters  were  given  in  evidence,  J^i^S|4}f*f " 

it  was  contended  that  the  pursuer  was  bound  party  is  not 

*-  bound  to  giye 

to   produce  the  answers,   and  that  this  had  the  answer  in 

often  been  decided.  "''"'" 
Lord  Chief  Commissioner. — The  coun*. 
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LoBD  DuFPus    sel  for  the  pursuer  are  bouud  to  make  their 
Datu>8on^&c    evidence  intelligible  to  the  Court  and  jury, 

but  they  are  not  bound  to  do  more  They 
bring  forward  their  case  on  their  own  view  of 
it,  and  if  the  passages  relied  on  require  ex- 
planation from  the  other  letters,  I  may  call 
for  them ;  but  if  the  evidence  is  intelligible 
in  itself,  I  cannot  require  more*  If  a  letter 
given  in  is  an  answer  to  another,  and  is 
not  intelligible  without  the  other»  it  has  been 
often  decided  that  the  other  must  be  given  in ; 
but  here  the  part  relied  on  is  intelligible  with^ 
out  the  answer.  The  letter,  however,  being 
given  int  you  may  read  the  whole  to  show  any 
thing  inconsistent  with  the  view  taken  by  the 
pursuer^  or  you  may  give  in  the  other  letters  as 
your  evidence. 

J^ey  opened  for  the  party  in  the  original 
causeif  and  said  that  on  the  evidence  there  was 
no  pretence  for  saying  that  he  maliciously  laid 
on  the  arrestments. 

Hope^  SoL'Gen.  for  the  agent,  said.  The  two 
parties  ought  not  to  have  been  called,  as  malice 
was  the  ground  of  the  action  which  was  per* 
sonal,  and  the  other  defender  would  have  been 
a  material  witness  for  the  agent*  To  sufajeot 
the  agent,  it  must  be  proved  that  he  gratified 


1828.  THE  JURY  COURT>  56l 

his  malice  under  colour  of  professional  proceed-  Lord  Duffus 
ings.  His  acting  in  a  poor  case  when  not  Davidson,  &c. 
agent  for  the  poor  is  of  no  consequence,  unless 
he  did  so  to  gratify  his  malice.  If  the  arrest- 
ments were  excessive,  the  Court  would  have 
recalled  them ;  but  it  does  not  appear  in  evidence 
that  more  than  L.  I6d  were  arrested. 

LoED  Chibf  Commissioner. — This  case  is 
connected  with  one  tried  here  two  years  ago, 
and  though  the  action  is  brought  against  the 
two  defenders  as  conjunctly  and  severally  liable, 
their  cases  are  totally  different.  You  may  very 
soon  relieve  your  minds  of  the  case  of  the  ori- 
ginal party,  as  there  is  not  a  single  circumstance 
showing  malice  or  oppression  as  to  him ;  any 
damage  that  was  done  being  done  by  the  agent 
ibr  him.  Law  does  not  infer  malice  in  this  case, 
but  it  is  a  fact  which  must  be  made  out  on  evi- 
dence. Malice  and  oppression  is  the  gist 
of  the  action,  and  it  must  be  made  out  by  the 
pursuer  that  the  acts  proceeded  from  these 
motives.  When  an  injurious  act  is  done,  law 
presumes  malice ;  but  where  there  is  a  duty  to 
perform  the  presumption  fails,  and  you  must  be 
satisfied  of  the  malice  on  the  evidence.  It  is 
said  the  malice  is  proved  by  the  sum  arrested  ; 
but  though  one  sum  in  the  claim  was  liquid,  the 
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Lord  Duffus  Other  was  not,  and  where  the  claim  was  for 
Davidson,  &c.  more  than  L.  1100,  the  agent  would  not  have 
^^  done  his  duty  if  he  had  not  inserted  a  sum  suf- 
ficient to  have  covered  the  one  claimed.  The 
large  sum  arrested  did  not  mislead  the  parties, 
but  it  may  show  the  bad  consequences  of  allow- 
ing an  action  to  be  brought  for  a  random  sum. 
The  case  was  not  rested  on  the  amount  alone, 
but  other  evidence  was  called,  and  on  this  too  the 
pursuer  did  not  succeed,  as  the  arrestments  seem 
not  to  have  been  first  proposed  by  the  defender, 
but  by  an  agent  in  the  country. 

Was,  then,  the  conduct  of  Clyne  that  of  a 
fair  and  honest  agent  to  the  other  defender,  or 
was  it  for  the  purpose  of  revenge  against  the 
pursuer?  The  proposals  made  from  time  to 
time  for  a  compromise  were  moderate,  and  there 
does  not  appear  to  me  any  desire  of  revenge. 
It  is  a  serious  charge  that  is  made,  and  should 
be  clearly  made  out. 

Verdict — For  the  defender  on  the  Hd  and 
3d  issues ;  and  in  respect  the  defender,  D. 
Clyne,  admits  the  first  issue,  find  for  the  pur- 
suer on  that  issue. 

Moncretff',  D*  F»,  Cockbum,  and  Maitland,  for  the  Pursuers. 
Hope,  SoL-Gen.  and  Pyper,  for  Clyne. 
Jeffrey,  More,  and  White,  for  Davidson. 
(Agents,  A.  W.  Goldie,  w.  s.  nnd  D,  Clyne. J 
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PRESENT, 
LOEDS  CHIEF  COMMIMIONBB  AND  GBINOLETIE. 


Millar  v.  Road  Trustees.  juiy  17. 

This  was  an  action  brought  against  the  road  Damages  for  in- 

trustees  of  the  western  district  of  the  county  th7fwit^r  ne. 

of  Edinburgh,  and  their  overseer  and  watch-  t^!^ 
man,  for  damages  caused  by  their  negligence. 

Defence. — There  was  no  negligence  ;  and 
the  damage  done  was  caused  by  the  gross  care- 
lessness and  illegal  conduct  of  the  pursuer* 

ISSUES. 

The  issues  contained  an  admission  that  the 
defenders  were  trastees, — that  an  alteration 
was  made  on  the  road  to  Mid-CaIder,-^-*aad 
that  the  pursuer  was  a  carrier.  The  question 
was»  whetheri  in  travelling  along  that  road,  the 
cart  of  the  pursuer  was  overturned  at  or  n^ar 
the  alteration,  in  consequence  of  the  fault  or 
negligence  of  the  defenders  ? 


Before  the  issues  were  framed,  Moncrcfffl 

VOL.  IV.  o  o 
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Mtllar  D.  F.  an  a  Jeffirey^  moved  to  have  the  overseer 

Road  Tr.  and  watchman  assoilzied  from  the  action,  or  if 

rh^IImrtimrt^iii  ^^1  ^®^®  ^®*  assoilzied,  to  have  separate  issues 

lo^d  no*t  d^de  fran™^^  »s  to  them,  that  they  might  be  called  as 

befon  the  trial,  witncsses  for  the  trustees,  who  were  ready  to 

.whether  cct-  •' 

tain  defenders       bccomc  answcrablo  for  the  damages,  or  to  con- 
were  improper] J 

caUed,  batgrant    sign  the  moucy. — Glassford  and  Tait  on  Evi-* 
auet  as  to  them,    dcncc. — Chaplaiil  v.  Baillie. 
Ey.  4S. '  Tidt,        Hope^  Soh-Gen.  and  Forsyth^  on  the  other 
2*  Mur/'Rep.^'    side,  Contended,  That  the  action  was  properly 
^^'  brought,  and  that  they  were  not  bound  to 

1  Phniip*s,  L.  of  take  the  trustees  as  th^  sole  parties. — Phil- 
Rep.  4i3.     "''   lip's  1-aw  of  Ev. — Macfarlane  v.  Young. — 

The  trustees,  if  they  did  their  duty,  are  only 
liable  as  a  master  for  a  servant,  and  they  cannot 
purchase  the  evidence  of  these  men  by  agreeing 
to  relieve  them  from  the  consequences  of  their 
conduct. 


Lord  Chief  Commissioner. — Undoubtedly 
the  principle  laid  down  by  Mr  Tait  is  conform- 
able to  the  principle  upon  which  we  act,  and  is 
the  principle  applicable  to  all  cases  tried  by  a 
jury. 

Both  the  applications  now  made  involve  a 
question  of  great  importance  to  justice ;  and  it 
is  a  serious  matter  for  the  Court,  acting  by  it- 
self, and  before  the  facts  are  proved,  to  take  a 
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Step  which  will  enable  a  party  to  become  a  wit-  Millar 
ness.  This  appears  to  me  the  diflSculty  in  my  Road  Tr. 
present  view  of  the  case ;  but  if,  on  the  con- 
trary, the  act  of  the  pursuer  in  calling  these 
defenders  tends  to  injustice,  it  may  be  necessary 
for  the  Court  to  interfere,  but  it  can  only  exert 
so  strong  a  power  after  minute  inquiry  and  con- 
sideration of  all  the  consequences. 

It  appears  to  me  clear,  that  at  the  trial  the 
case  may  be  extricated.  The  grounds  of  re- 
sponsibility of  the  trustees  and  the  other  de- 
fenders are  quite  different;  but  suppose  the 
Court  were  now  to  grant  what  is  asked,  would 
it  relieve  the  men  entirely?  It  is  clear  that 
parties  may  be  improperly  called,  but  it  is  diffi- 
cult to  decide  on  this  beforehand. 

Separate  issues  were  framed  applicable  to  the 
overseer  and  watchman,  and  at  the  close  of  the 
evidence  for  the  pursuer  his  counsel  consented 
to  a  verdict  being  returned  in  their  favour  upon 
the  terms  proposed  by  the  counsel  for  the  trus- 
tees. 

Forsyth  opened  for  the  pursuer,  and  said, 
That  he  was  a  man  of  good  character,  and  par- 
ticularly sober  habits  :  That  the  defenders  had 
cut  down  one-half  of  the  road  four  feet  lower 
than  the  other,  and  had  not  taken  the  proper 
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V. 

Road  Tr. 

^  

4  Geo.  IV.  r.  49. 
f  92  tRd  93. 


Feb.  6,  1798, 
Mor.  13189. 


precautions  for  the  safety  of  passengers,  and 
had  violated  the  statute :  That,  while  travel- 
ling in  the  dark,  the  cart  of  the  pursuer  was 
overturned ;  and  that  the  defenders,  instead  of 
making  any  reparation,  resisted  his  claim,  and 
tried  to  injure  his  character  by  alleging  that  he 
was  drunk  and  asleep.  The  road  ought  to  be 
safe  even  for  drunk  men. — Innes  v.  Magistrates 
of  Edinburgh. 

Moncreiff^  D.  F.  opened  for  the  trustees, 
and  said,  They  were  only  anxious  to  di^chafge 
their  duty  ;  and  it  would  impede  them  in  the 
discharge  of  it  if  their  responsibility  was  to  be 
increased  by  subjecting  them  in  actions  of  this 
nature.  Improving  the  road  was  part  of  their 
duty,  and  the  public  are  bound  to  aid  them,  ahd 
to  take  care  when  they  know  that  an  alteration 
is  proceeding.  There  must  be  reasonable  dare 
on  the  part  of  the  public  at  all  limes,  or  an 
overturn  may  take  place  every  day  on  every 
road  in  the  kingdom.  If  a  person  has  be^h 
drinking,  and  goes  to  sleep  on  his  cart,  or 
turns  his  back  to  the  side,  which  he  knows  to 
be  dangerous,  he  must  take  the  consequences ; 
and  if  the  trustees  place  a  watchman,  who  finds 
it  impossible  to  raise  him  from  sleep,  can  they 
be  liable  for  the  consequences  ?  He  was  not 
driving  according  to  law.     The  trustees  could 
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jQot  make  reparation  without  admitting  that  Millar 
they  were  wrong,  as  the  pursuer  demanded  it  road  Ta. 
as  ^  right.  ^^-^-v-^-^ 

The  watchman  was  called  as  a  witnesSj  and    ^  f^^!^^\  ^y 

''",',  an  individual  at 

asked,  on  cross-examination,  .whether  he  had   » time  when  he 

'     *  ,  ...  I  ^  ^i^g  J  party  in 

said  to  A»  Millar  that  he  ,did  not  know  how  the   the  cause,  not  to 
accident  happened  ?  To  which  an  objection  was   adm^on  in  the 

1  '  cause,  after  he 

taKen*  has  ceased  to  be 

Hope,  5o/.- Gen.— The  trustees  have  admit-  "^^^y* 
ted  that  they  are  responsible  for  the  acts  of  this 
witness ;  and  we  wish  the  facts  so  far  as  he  was 
conccirned  with  them.  I  certainly  understood 
thp.t  under  the  agr^eiment  this  was  to  be  com- 
petent to  me. 

X<oRD  Chief  CJoi^missioner. — By  the  trans- 
action with  the  pursi^er  this  witness  was  re^* 
dqred  competent,  except  in  so  far  as  he  was 
liable  to  the  trustees,  and  they  have  released 
him.  If,  then,  he  is  freed  from  this  action, 
and  frofp  his  responsibility  to  the  trustees,  is 
he  not  in  the  san^e  sitU£^tion  as  any  other  wit- 
ness  ?  "yhis  questipn  ,is  not  .p}it  to  try  his  truth 
as  a  witness,  but  to  get  a  fact  from  him  which 
you  could  not  have  got  unless  he  was  a  party. 

HopCf  SoL-Qen.':r^JX,  would  scarcely  have 
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Millar  been  necessary  to  say  any  thing  in  reply  had 
Road  Tr.  the  Dean  of  Faculty  not  exerted  his  ingenuity 
^^^^"^  to  turn  to  account  statements  of  which  no  evi- 
dence has  been  brought.  It  is  admitted  that 
the  trustees  are  liable  for  negligence ;  and  they 
are  not  to  visit  the  effects  of  it  on  a  poor  car« 
rier,  even  if  he  is  found  on  his  cart  after  a  long 
day's  work.  This  seems  a  case  where  the  trus- 
tees have  been  misled  by  those  in  their  em- 
ployment, and  where  they  attempt  to  defend 
a  case  in  which  they  were  clearly  wrong. 

Lord  Chief  Commissioner. — This  is  a 
case  arising  out  of  an  injury  done  to  a  person 
travelling  on  a  highway,  on  which  the  trustees 
were  performing  an  operation  which  there  was 
a  right  and  obligation  to  perform,  in  so  far  as 
it  is  their  duty  to  put  the  roads  in  the  best  pos- 
sible order.  The  act  was  legitimate,  but  was 
performed  with  some  danger  to  the  passengers, 
as  the  road  was  narrowed,  and  if  carriages  had 
in  consequence  come  in  contact,  it  would  have 
given  rise  to  an  action  like  the  present. 

In  doing  such  an  act  the  trustees  are  bound 
to  the  utmost  caution,  and  to  employ  careful 
workmen  ;  but  you  are  also  to  consider  the  ob- 
ligation on  travellers,  because,  even  where  an 
obstruction  is  placed  on  a  road  contrary  to  law. 
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there  is  no  right  to  recover  damages,  unless  rea-  Millar 
isonable  care  is  taken  by  those  travelling.  Here  ro ad  Ta. 
the  trustees,  if  they  did  not  do  what  was  neces- 
sary fully  to  protect  the  public,  at  least  took 
some  means ;  and  you  will  consider  whether 
the  other  party  has  done  what  he  was  bound  to 
do.  You  are  not  to  take  this  case  on  nice 
weighing  of  evidence,  but  on  the  great  features 
of  it-— that  the  parties  were  doing  a  legal  act 
—that  they  were  bound  to  do  certain  acts  with 
a  view  to  the  safety  of  passengers— that  damage 
was  done  to  a  passenger — and  that  he  acted  in 
the  manner  proved. 

If  you  think  the  trustees  ought,  in  addition 
to  the  means  they  used,  to  have  put  up  a  rail, 
that  will  go  far  to  subject  them,  and  you  will 
also  consider  the  evidence  as  to  the  watchman 
not  being  sufficiently  alert. 

But  there  are  on  the  other  side  material  cir- , 
cumstances  for  consideration,  viz.  That  this 
was  not  the  case  of  a  common  carter,  but  a 
carrier  who  knew  the  condition  of  the  road 
— ^that  he  had  a  dog  which  might  prevent  the 
watchman  from  doing  his  duty, — and  though 
it  is  extremely  to  be  regretted  that  a  traveller 
should  suffer  in  his  person  and  pursuit,  still 
you  must  consider  the  conduct  of  the  pursuer, 
and  if  he  acted  as  a  person  ought  not  to  have 
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MiLLAu  done  in  the  prospect  of  passing  such  a  place  on 
RoAi)  Tb.  the  road,  you  cannot  find  for  him.  There  is 
no  evidence  of  his  being  intoxicated ;  but  be  is 
met  and  warned  to  take  care.  He  knew  what 
was  doing  on  the  road,  and  in  such  a  situation 
ought  he  to  have  got  on  his  cart,  and  in  a  posi- 
tion with  his  faceyrom  the  danger  ?  It  is  ma- 
terial for  you  to  consider  whether  he  took  rea- 
sonable care  at  a  part  of  the  road  which  he  knew, 

and  was  warned,  was  a  dangerous  part  of  the 

* 

road.  If  you  are  of  opinion  that  the  trustees 
did  not  take  the  proper  care,  or  that  this  was  not 
properly  watched,  and  that  the  pursuer  did 
what  others  were  likely  to  do  in  such  circum- 
stances, then  the  pursuer  will  recover  damages ; 
but  even  if  the  trustees  did  not  do  all  that 
might  and  ought  to  have  been  done,  still  if  the 
pursuer  was  deficient  in  care,  he  cannot  recover. 

Verdict  for  the  pursuer,-— damages  L.  lOO. 

^Hope,  Solt^Om.vm3i^F6tsifthf  for  tbeiPumier. 
Mvmcniff',''D»  V^Jtfre^f  Cockbum,  White,  Gibson^Cratg. 
(Agentf,  Daniel  Filter  and  Andrew  JHowden,  w.  8.) 
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Watt 


FREflCWT, 
LOBJ>t  CBIIEF  CDMMISSIOITE^E  AND  CRINOLETIE. 


1828. 


Watt  v.  Blaie.  juiy  ik 

This  was  an  action  against  one  of  the  survey-  Findiogforthe 

ors  appointed  by  the  Board  of  Trustees  for  Ma-  JSon  wht 

nufactures,  &c.  for  having  maliciously  seized  d^gw^^ 

two  quantities  of  lint-seed.  Sl^ro""?*^* 

Defence. — The  defender,  in  the  discharge 
of  his  duty,  was  bound  to  institute  the  proceed- 
ings complained  of. 


the  pursuer. 


ISSUES. 


It  being  admitted  that,  in  the  year  1808, 
**  the  defender  was  stamp-master  in  Dundee, 
*^  and  general  surveyor  of  the  linen  manufac- 
**  ture,  under  the  board  of  trustees,  and  that 
the  pursuer  is  a  merchant  in  the  said  town  ;•— 
It  being  also  admitted  that,  in  the  end  of 
"  the  year  1808,  the  pursuer  purchased  two 
cargoes  of  lint  or  flax  seed,  amounting  to  fif- 
ty-seven lasts  or  thereby,  imported  into  the 
port  of  the  said  town  by  Lighton  and  Guth- 
"  rie,  merchants  there, — 


41 

(4 
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4C 
it 


Watt  ci  Whether  on   or  about  the  8th   day  of 

''  March  1809>  the  defender,  knowing  the  said 
seed  to  be  good,  fresh,  and  fit  for  sowing, 
did  illegally,  wrongfully,  and  maliciously  seize, 
**  or  cause  the  same  to  be  seized,  and  did  ap* 
ply  to  the  Sheri£P  of  Forfarshire  to  have  the 
same  condemned,  as  unfit  for  sowing,  to  the 
injury  and  damage  of  the  pursuer  ? 
"  Whether,  in  the  month  of  October  1809, 
^*  the  defender  did  illegally  and  maliciously  in- 
**  stigate  the  board  of  trustees,  or  their  officers, 
**  to  make  a  second  seizure  of  the  said  seed ; 
**  and  whether,  in  consequence  of  the  said  in- 
**  stigation,  the  said  seed  was  illegally  seized  by 
**  the  said  officers  in  the  month  of  December 
<*  18099  to  the  injury  and  damage  of  the  pur- 
"  suer?  ** 

Sandford  opened  for  the  pursuer,  and  said, 

i3Geo.i.c2&    That  all  the  statutes  prohibited  the  sale  of  bad 

24  Geo.  II.  c.  31.   uot  old  secd  ;  and  the  quantities  seized  were 

good  though  they  were  imported  in  bulk,  which 
does  not  imply  that  it  is  bad.  This  seed  ar- 
rived in  November  and  December  1808  }  and 
though  part  of  the  one  cargo  was  injured  the 
other  was  perfectly  safe,  and  the  defender  was 
bound  to  have  seized  it  at  that  time,  when  he 
first  saw  it,  and  not  when  the  pursuer  was  about 
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to  sell  it  for  sowing.     The  defender  was  not        ^^'^'^ 

satisfied  with  the  decision  of  the  Sheriff,  but  be-        Blaie- 

ing  interested  in  the  condemnation,  from  which 

the  law  implies  malice,  he  applied  to  the  Court   2  starkie.  Law  of 

of  Justiciary.     An  agreement  was  then  entered 

into,  that  the  pursuer  should  bind  himself  to 

export  the  seed,  but  the  bond  sent  to  him  was 

not  in  terms  of  the  agreement. 

A  witness  was  asked,  on  cross-examination,    incompetent  to 

ask  a  witness 

whether  the  defender  appeared  to  act  malicious-   whether  the  de- 

1     .  fender  appeared 

iy  ?  .to  act  malicious- 

LoRD  Chief  Commissioner. — That  is  the   ^^' 
question  for  the  jury.   You  should  ask,  whether 
he  appeared  to  act  with  a  view  to  his  own  inte- 
rest or  from  a  sense  of  duty  ? 

When  a  letter  from  the  defender  was  siven   a  letter  written 

by  the  defender 

in,  an  objection  was  taken  that  it  was  written   after  the  action 
after  the  action  was  brought,  to  which  it  was  an-   mtned^t^proTe 
swered  that  malice  might  be  proved  by  expres-       '**" 
sions  at  any  time. 

Lord  Chief  Commissioner.— lunderstand 
this  is  to  prove  quo  animo  he  acted,  and  is  like 
calling  a  witness  to  prove  the  state  of  his  mind 
at  the  time. 

When  a  witness  was  called  who  had  been  ex- 
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amined  in  the  Sheriff's  Courts  it  was  proposed 
to  read  his  deposition,  or  thftt  be  should  be  al- 
inconmrtcnT^  lowcd  to  read  it  to  refresh  bis  memory  ;  and  re- 
to  refrerfi  Oie      ference  was  made  to  the  case  of  Bdl  p.  Bell. 

memory  ot  a        ^^  •  -^    '     «-   <  -  -    —tt- 

witness  by  rrad-    Xhis  vijas  pljjected  to  Qn  the  |)art  of  the  ^fep- 

emitted  by  him       der« 

in  the  Inferior  'w  ^  ^^  ▼ 

Court  Lord  Chief  .Commissioner* — It  appears 

*  '^  '  to  me  very  dangerqus  ,to  allow  it  to  be  i;ead^  or 
even  for  the  witness  to  read  it,  as  it  is  quite  dif- 
ferent from  notes  taken,  or  a  letter  written  by 
him  at  the  time.  I  am  ext]:emely  anxious  .not 
to  reject  evidence,  but  I  am  also  extremely 
ifnxious  not  to  admit  what  may  not  be^evidence. 
If  a  witness  is  dead^  or  has  had  a  stroke  of  2^- 
plexy  or  palsy,  and  cannot  attend,  then  his  de- 
position might  be  refid ;  but  what  is  qow  o^* 
ed  is  taking  a  deposition  to  supply  facts  which 
th?  witi^ess  {has  forgotten.  The  course  of  this 
,  Court  is  ,to  get  viva  voce  evidence,  ai^d  it  ,is 
only  in  Qase  pf  necessity  that  .this  is  departed 
from.  If  wl^at  is  proposed  y(ere  adn^itted,  a 
witness  might  be  brought  to  swj^r  tb^  he  had 
forgotten  all  the  facts,  ai^d  then^his  deposition 
mjust  jl^e  received  jns^d  of  his  !^va  voce  ^eiyi* 

4ence.  TI}!^  ^^  ^uj^e  ^flifi^^^P.^  ^^^^  ^P^^s 
taken  by  a  witness  at  the  time  of  the  t^^^nsjac- 
tion,  as  they  remain  in  his  possession,  whereas 
this  is  in  the  hi^nds  of  pt^hers.    3uppp9e  ^  case 
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tried  and  a  new  triad  grafiitedj  could  my  notes        ^a^t 
be  read  to  supply  a  fact  which  the  witness  had 
forgotten  ? 

It  was  then  proposed  to  show  the  witness  a   a  letter  of  a 

•!     1  -1  mercantile  hoiiEe 

letter  from  a  mercantile  house,  stating  the  cur-   not  received  as 
rent  prices  of  lint-seed  at  a  particular  time.         current  pnces  at 

Lord  Chief  Commissioner. — Any  anthen*  writteT 
tic  document,  such  as  Castanets  paper  on  stocks, 
or  the  statement  of  the  fiars  prices  of  a  county, 
might  be  used  as  evidence ;  but  this  is  a  pH-< 
Tate  letter  not  on  oath,  and  an  oath  is  neces- 
sary, except  in  the  case  of  a  public  documcmt 
known  to  all  the  world. 

Another  witness  hdving  stated  that  perhaps 
his  deposition  would  refVesh  his  memory  as  to  a 
fact,  the  Couit  still  rejected  the  deposition,  but 
it  was  read  of  consent. 

Moncreiff^  D.  F. — The  question  for  trial  is 
not  whethet*  this  was  seed  fit  for  sowing,  or 
whether  all  the  subsequent  proceedings  were  re- 
gular, but  whether  the  defender,  a  public  offi- 
cer, proceeded,  contrary  to  his  opinion,  on  what 
he  knew  to  be  false,  and  from  deadly  malice 
against  the  pursuer  made  the  first  seizure  of 
this  seed.  The  statute  S4  Geo.  II.  c.  31,  §  2 
and  6,  makes  it  imperative  on  the  officer  to 
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Watt  seize,  if  in  his  opinion  the  seed  is  bad  ;  and  as 
Blair.  part  of  this  is  admitted  to  be  bad,  it  lay  with 
the  pursuer  to  get  reh'eved  from  the  forfeiture 
of  what  was  not  so.  Sowing  seed  is  never  im- 
ported in  bulk ;  and  if  seed  is  illegally  import- 
ed, it  may  be  seized  at  any  time.  It  was  not 
seized  till  the  defender  heard  that  it  was  to  be 
sold  as  sowing  seed.  He  acted  by  direction 
from  his  superiors,  and  on  the  opinion  of  coun- 
sel ;  and  was  it  ever  heard  of,  that  in  such  cir- 
cumstances a  person  was  subjected  in  damages  ? 
The  bond  was  not  prepared  by  the  defender, 
but  by  the  board  of  trustees,  who  also  ordered 
the  second  seizure. 

Lord  Chief  Commissioner. — It  shall  be  my 
object  to  simplify  this  case,  which  has  been 
overlaid  with  documentary  evidence,  and  in 
which  there  has  been  little  parol  evidence  ap. 
plicable  to  what  appears  to  me  to  be  the  merits. 
If  I  understand  the  case,  it  will  be  better  brought 
out  by  stating  some  preliminary  points,  and  then 
referring  to  two  or  three  passages  in  the  evi- 
dence, than  by  going  through  the  detail  of  le- 
gal proceedings.  It  is  necessary  to  attend  to 
the  character  and  origin  of  the  case,  and  the  si- 
tuation of  the  person  from  whom  damages  are 
sought.     The  case  originatei^  in  the  provisions 
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of  an  act  of  Parliament  passed  for  the  encou-  Watt 
ragement  of  trade  and  manufactures,  and  for  the  Blair. 
purpose  of  encouraging  the  importation  of  good> 
and  excluding  bad  seed.  This  act  contains  a 
regulation  giving  power  to  an  officer  under  the 
Board  of  Trustees  to  seize  bad  seed ;  and  the 
exercise  of  this  power  is  to  depend  on  the  ho- 
nour and  conscience  of  the  officer.  He  must 
fairly  exercise  his  knowledge  without  malice, 
and  must  not  act  wrongfully.  You  have  heard 
the  character  of  this  officer  from  the  person 
best  qualified  to  give  it,  and  that  he  was  raised 
to  the  situation  he  held  by  his  merit. 

The  gist  of  the  first  issue  is,  that  the  defender 
knew  the  seed  to  be  good  and  fresh,  and  that 
with  this  knowledge  be  illegally,  wrongfully, 
and  maliciously  seized  it.  If  there  is  evidence 
that  he  knew  the  seed  not  to  be  good,  that  puts 
an  end  to  that  part  of  the  issue*  To  do  it 
wrongfully,  he  must  have  known  it  to  be  good ; 
and  in  judging  of  this  he  must  consider  the 
whole  facts  and  circumstances  in  which  the  seed 
is  presented  to  him.  If  he  had  good  probable 
cause  to  make  the  seizure,  that  will  protect 
him ;  indeed,  it  might  be  pleaded  to  affi)rd  a 
protection,  though  malice  had  been  proved. 
But  in  the  circumstances  of  this  case  (which 
his  Lordship  stated),  is  it  clear  that  this  was 
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Watt        ktiown  to  the  defender  to  be  good  seed  and  fit 
Blair.        foT  sowing,  ov^  on  the  contrary,  was  it  not  clear- 
ly in  that  doubtful  situation  ^hich  rendered  it 
liable  to  seizure  ? 

On  the  malice  there  are  two  kinds  of  evi- 
dence. Malice  may  be  inferred  from  the  cir* 
cumstances,  or  there  may  be  proof  of  express 
malice.  You  will  judge  of  the  temper  with 
which  the  parties  acted,  and  whether  the  con- 
duct of  the  defender  up  to,  at»  and  subsequent 
to  the  judicial  arrangement,  indicates  malice — 
whether  the  seed  was  not,  at  least,  of  a  ques- 
tionable nature — atid  whether  the  defender  did 
not  act  temperately.  You  also  have  it  in  evi- 
dence how  the  pursuer  put  an  end  to  the  agree- 
ment, and  mentioned  an  action  of  damages. 
You  will  also  consider  the  other  features  of  the 
case,  and  whether  malice  is  to  be  inferred  be- 
cause the  defender  had  an  interest  in  the  sei- 
zure, when  you  find  him  offering  at  once  to 
give  up  any  interest  he  had  in  it.  The  Board 
of  Trustees  take  the  opinion  of  counsel,  and 
the  defender  acts  not  on  any  will  of  his  own, 
or  from  a  desire  to  avenge  himself  or  to  pro- 
mote his  own  interest,  but  on  the  directions 
given  to  him  by  the  Board.  You  have  also 
evidence  of  his  doing  his  duty  faithfully  as  an 
officer. 
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There  was  an  attempt  to  prove  express  ma-  watt 
lice  by  proving  statements  by  a  person  since  BlaIr. 
dead,  of  a  conversation  he  had  with  the  de- 
fender ;  and  you  have  had  a  pretty  good  spe- 
cimen of  the  fallacious  nature  of  this  evidence. 
This  is  competent  as  an  adminicle  of  evidence, 
provided  the  declaration  of  the  deceased  person 
goes  to  support  the  direct  evidence  ;  but  I  be- 
lieve no  one  will  say  that  a  case  can  be  made  to 
depend  solely  on  this  species  of  evidence,  which 
is  properly  only  an  aid  to  other  evidence.  Be- 
sides, this  differs  from  the  statement  of  a  fact 
seen  by  a  person  deceased,  as  here  it  is  proof 
of  a  declaration,  not  a  fact,  and  the  witness, 
though  intending  to  speak  the  truth,  may  have 
mistaken  the  exact  import  of  what  was  said,  and 
the  person  whose  words  are  reported  was  not 
called  on  to  collect  his  mind  under  the  sanc- 
tion of  an  oath. 

On  the  second  issue  I  have  not  been  able  to 
pick  up  any  evidence  which  brings  the  defen- 
der into  contact  with  the  act  done  ;  and  there 
was  direct  evidence  that  he  did  not  instigate 
the  Board,  which  puts  an  end  to  this  issue. 

I  seldom  express  my  opinion  in  the  manner 
I  have  done  here,  but  I  have  formed  a  clear 
opinion  ;  and  an  officer,  particularly  a  merito- 
rious one,  ought  to  be  protected. 

VOL.  IV.  p  p 
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Verdict— For  the  defender  on  both  issues. 

Jeffrey  and  Sandford,  for  the  Pursuer. 

Moucreif,  D.  F,,  Cockburn,  and  Ivory,  for  the  Defender. 

(AgtntSy  Arch.  Ounctm  and  Akx.  Fortyth.) 


PRESENT, 
LORDS  CHIEF  COMMISSIONER  AND  MACKENZIE. 
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July  22. 


Finding  for  the 
defender  on 

Jiuestion  of 
raud,  facility, 
&c 


Grant  t^.  Lauder,  &c. 

An  action  to  reduce  a  disposition  by  the  late 
Peter  Grant,  the  father  of  the  pursuer,  in 
favour  of  David  Baird,  and  of  a  disposition  by 
Baird  in  favour  of  Lauder,  on  the  grounds  of 
fraud,  &c.  practised  by  Baird,  and  facility,  &c. 
on  the  part  of  Grant* 

Defence  for  Lauder.  * — Fraud  in  Baird 
cannot  affect  a  bona  fide  purchaser.  At  the 
time  of  the  original  sale,  Grant  was  capable  of 
managing,  and  did  manage  his  own  afiairs. 

ISSUES. 

*lst.  Whether  the  disposition  to  Baird  was  not 

*  There  was  no  appearance  at  the  trial  for  Baird. 
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the  deed  of  the  party  ?    2d,  Whether  tie  was 
of  weak  and  &cile  mind,  ftc.  ? 

Maidment  opeaed  for  the  pursuer,  and  stated 
the  facts,  and  that  a  deed  obtained  by  fraud  was 
not  the  deed  of  the  party :  That  a  person  kept 
in  a  state  of  intoxication  was  the  same  as  a  fa- 
cile person. — Mackie  v.  Maxwell,  @4tli  Novem- 
ber 1752.     Mor.  4963. 
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Grant 

V. 

Lauder^  Sec, 


An  objection  was  taken  to  a  question  put  as   ^^^miuii^ihltT 
to  the  age  of  the  late  Mr  Grant.  pwson  appeared 

Lord  Chief  Commissioner. — It  is  compe- 
tait  to  prove  in  general  that  he  was  aged,  but 
if  you  are  to  prove  specifically  his  age,  you  must 
do  it  in  a  specific  manner.  If,  for  instance, 
you  are  to  calculate  an  annuity,  you  musk  prove 
the  age  with  precision. 

Hope^  Sol.' Gen.  for  the  defender. — On  the 
first  issue  there  is  no  evidence,  and,  therefore, 
there  must  be  a  verdict  not  only  for  Lawier  but 
Baird.  On  the  second  the  pursuer  was  bound 
to  prove  not  only  that  his  father  was  frequently 
intoxicated,  but  that  drink  made  him  easily  im- 
posed on,  and  ready  to  part  with  his  property 
below  its  value ;  and  also  that  fraud  was  prac^ 
tised  on  him  to  induce  him  to  grant  this  dispo- 
sition.    None  of  these  have  been  proved. 
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Grant  Lord   Chief  COMMISSIONER, — There  are 

Laubeb,  &c.    various  ways  in  which  a  deed  may  not  be  the 

deed  of  the  party,  if  it  wants  the  legal  solemni- 
ties,  or  if  the  person  is  insane,  and  thus  has  not 
a  mind  capable  of  executing  it,  or  the  incapacity 
may  be  temporary.  In  the  present  case  the  na- 
ture of  the  incapacity  insisted  in  is,  that  the 
pursuer's  father  was  so  constantly  drunk  that 
there  was  not  a  time  when  he  could  have  exe- 
cuted this  deed ;  and  it  is  essential  that  the  pur- 
suer should  make  out  his  case  clearly  to  the 
Court  and  jury,  as  this  is  to  cut  down  a  regu- 
lar deed.  There  was  strong  evidence  of  habi- 
tual intoxication,  but  there  is  distinct  evidence 
tbat  it  was  not  constant ;  and  it  is  not  impossi* 
ble  that  this  deed  was  executed  during  an  in- 
terval of  sobriety,  and  there  is  other  matter  bear- 
ing strongly  on  the  validity  of  the  deed.  This 
action  might  have  been  brought  seven  years 
earlier,  and  during  the  life  of  the  solicitor  who 
framed  the  deed ;  and  had  he  been  alive  he 
must  have  been  called ;  and  the  subscribing  wit- 
nesses ought  to  have  been  called. 

On  the  second  issue  there  was  no  evidence  of 
facility  ;  on  the  contrary,  his  mind  was  strong  ; 
and  I  cannot  tell  you  that  you  are  to  infer  fa- 
cility  from  the  general  evidence  of  drinking, 
when  there  is  nothing  direct  on  the  subject. 
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As  to  the  lesion,  this  was  not  an  ordinary        Grant 
case  of  purchase  and  sale  j  but  the  consideration     Lauder,  &c. 
given  was  an  annuity,  and  the  question  turns  on        ""^ 
the  value  of  the  annuity.     To  make  out  this 
part  of  the  case,  it  would  be  necessary  to  calcu- 
late the  value  of  an  annuity  for  a  person  of  fifty- 
two  years  of  age,  and  make  some  deduction  for 
his  habit  of  intoxication ;  but  you  would  also 
have  to  consider  that  he  lived  for  two  years, 
and  did  not  die  from  the  effects  of  this  habif. 
If  you  are  of  opinion  that  he  received  an  ade- 
quate value,  then  the  lesion  is  done  away  with, 
and  the  fraud  arising  from  the  lesion  is  also  done 
away  with. 

On  the  whole,  if  the  questions  were  ats  to  the 
habits  of  this  individual,  then  the  verdict  would 
be  for  the  pursuer ;  but  the  facility,  fraud,  or 
lesion  are  not  so  made  out  as  they  ought  to  have 
been  in  such  a  case. 

Verdict— For  the  defenders  on  both  issues. 


Jeffrey  and  Maidment,  for  the  Pursuer. 
Htype,  SoL'Gen^,  and  More,  for  the  Defenders. 
(Agents,  J,  J*  Fraser^  w.  g.,  and  W*  ^  A,  G,  ^  R.  £llUf  w.  a.) 
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Wight 

V. 
EWINO. 


PIESEKT, 
X.0BD8  CHlir  COMMISSIONXK  AVB  HACKEXEIE* 


1 82a 

July  25. 


Wight  v.  Ewino. 


Damages  tea      An  ACtioD  bv  the  manager  of  a  coal-yard  to  re- 

penon  dumiaseu  ^  '  ^  •^ 

from  the  ma-       cover  his  salarv  and  share  of  profits  under  a 

nagement  of  a  ^ 

coai-yud.  Written  agreement ;  and  of  damages  for  breach 

of  that  agreement. 


Defence.— *The  defender  had  a  right,  in  the 
circumstancci  to  dismiss  his  manager  or  servant 
from  the  coal-yard.     No  salary  is  due. 


(( 
(( 

CI 
C( 

C( 

cc 


ISSUES. 

**  Whether  the  pursuer  and  ddender  enter- 
ed into  an  agreement,  in  terms  of  a  letter 
from  the  defender,  dated  the  £2d  day  of  June 
18^s  being  No.  371  of  process ;  and  whe- 
ther the  parties  began  to  act  under  the  said 
agreement  ? 

"  Whether,  on  or  about  the  10th  day  of  Ja- 
nuary 18S6,  the  defender  wrongfully  put  an 
end  to  the  said  agreement,  to  the  loss,  injury, 
and  damage  of  the  pursuer  ?" 


Murray  opened  for  the  pursuer. — The  de- 
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fender  had  a  right  to  put  an  end  to  the  con-        Wight 
tract  by  giving  notice  to  the  pursuer ;  but  in-        Ewikg. 
stead  of  following  this  course,  he  attempted  to     ^^-^V^^^ 
dismiss  the  pursuer  as  a  servant,  and  he  ob- 
tained an  old  caption  in  the  name  of  another 
person,  and  imprisoned  the  pursuer  to  try  by 
concussion  to  compel  him  to  submit.     The  case 
was  referred  to  arbiters,  who  fixed  the  sum  due   incompetent  to 

.      .V  prove  at  a  trial 

to  toe  pursuer.  .     what  took  place 

under  an  inefiec- 
tual  attempt  to 

LoBD  Chief  Commissioner.— I  have  al-  ^P^^ni^ethe 
ways  held,  and  the  doctrine  has  not  b^en  im- 
pugned, that  when  parties  have  entered  into  a 
compromise  which  has  not  resulted  in  a  settle- 
ment, it  is  a  sacred  and  universd  rule  Bot  to 
mention  what  took  place  under  that  attempt  to 
compromise. 

Murrau.^^1  adaiit  this  law  where  there  is   incompetent  to 

prove  at  a  trial 

an  attempt  to  compromise ;  but  where  the  com-   the  amount  of 
promise  has  taken  effect,  I  may  leave  it  to  the  hav^ebLra^^ard. 
jury  to  say  whether  they  will  not  give  the  sum   arbiters.*  ***  ^ 
awarded  by  the  arbiters,  and  I  may  prove  the 
&cts  by  the  counsel.^ 

Hope^  SoL'Geh. — If  the  agreement  to  sub- 
mk  is  good,  there  is  no  case  here. 

LoBD  Chief  Commissioner. — If  the  agree- 
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Wight 


ment  to  submit  is  binding,  the  pursuer  may  en- 
force it  in  the  proper  way,  but  he  cannot  prove 
what  took  place  under  it  to  make  out  his  da- 
mages in  this  case.  How  can  what  took  place 
in  the  arbitration  be  held  an  acknowledgment 
here,  when  it  was  an  agreement  for  the  pur- 
pose of  taking  the  case  out  of  Court  ?  This 
case  must  either  go  on  in  the  manner  and  sub^ 
ject  to  the  rules  applicable  to  a  case  in  Court, 
and  excluding  this  evidence  ^  or  if  this  is  a 
binding  agreement,  then  it  must  be  enforced 
by  an  action.  The  pursuer  must  make  his 
choice. 


Lord  Mackenzie. — I  cannot  have  any  doubt 
on  the  subject. 


Before  a  copy  is 
admitted  in  evi- 
deDce,  proof 
should  be  given 
that  the  original 
is  lost. 


It  was  stated  that  part  of  the  process  had 
been  lost  while  in  the  hands  of  the  agent  for 
the  defender,  and  therefore  the  pursuer  should 
be  allowed  to  produce  a  copy  of  an  agreement. 

Lord  Chief  Commissioner. — The  Court 
will  assist  the  party,  but  some  evidence  should 
be  given  as  to  the  document  said  to  be  lost. 
What  has  taken  place  here,  and  the  liability  of 
original  papers  to  be  worn  out,  shows  the  pro- 
priety of  all  originals  remaining  at  the  office, 
and  only  copies  being  given  to  the  parties.. 
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Wight 


V, 
£WING. 


When   the   former  agent  of  the  defender 
was  asked  whether  the  defender  had  given  an 
obligation  to  the  person  at  whose  instance  the    Thefora^T^ 
pursuer  was  incarcerated,  he  submitted  to  the   S^umiMuodL" 
Court  whether  he  ouffht  to  answer  the  ques-   close  confidential 

°  *  information. 

tions  put  to  him. 

Lord  Chief  Commissioner. — The  dissolu- 
tion of  the  connection  between  the  party  and 
agent  does  not  dissolve  the  obligation  to  se- 
crecy. The  agent,  however,  is  subject  to  ex- 
amination, and  it  frequently  happens  that  it  is 
impossible  to  prevent  the  evil  arising  from  the 
refusal  to  answer  a  question ;  but  when  it  is 
in  my  power  I  will  prevent  it,  and  the  question 
now  proposed  is  incompetent,  as  the  witness 
was  the  agent  of  the  party. 


It  was  then  proposed  to  ask  as  to  the  incar- 
ceration, and  whether  the  witness  was  also 
agent  for  the  person  holding  the  diligence. 

Lord  Chief  Commissioner. — The  objec- 
tion is  the  same  here  ;  for  though  the  questions 
may  be  competent  in  the  abstract,  they  tend 
to  nothing  unless  connected  with  the  defender, 
and  whenever  you  connect  them  with  him  the  ob- 
jection of  confidence  arises.  While  you  keep 
the  questions  separate  from  this  cause  they 
are  competent,  but  as  soon  as  you  connect  them 
with  it,  they  are  incompetent. 


A  question, 
though  compe. 
tent  in  itself, 
held  inadmissible 
in  the  circum- 
stances in  which 
it  was  put. 
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Circumstances  Jn 
which  it  was 
found  eompetent 
to  pro^e  the 
tenas  on  which 
a  messenger  of- 
fered to  liberate 
his  prisoner. 


One  of  the  concurrents  of  the  messenger  was 
called,  and  desired  to  state  upon  what  terms 
the  messenger  offered  to  liberate  the  pursuer. 

Lord  Chief  Commissioner, — At  first  I 
doubted  whether  it  was  sufficiently  made  out 
that  the  messenger  was  agent  for  the  defender. 
But,  on  the  whole  circumstances,  which  are 
such  as  seldom  occur,  I  think  we  must  allow 
the  question,  for  it  is  proved  that  the  messen- 
ger was  sent  to  the  defender.  He  is  then  sent 
to  search  for  captions,  and  the  defender  is  at 
the  spot  to  see  the  pursuer  incarcerated.  On 
the  whole  res  gesta,  I  think  it  competent  to 
ask  the  terms  on  which  the  pursuer  might  have 
been  liberated. 


Hope,  SoL-Gen.  opened  for  the  defender. — 
The  case  has  been  long,  but  the  evidence  does 
not  bear  on  the  real  question,  which  is  not  a 
general  claim  for  damages,  but  for  actual  loss 
said  to  have  been  sustained.  This  person  came 
to  the  defender  with  fraudulent  calculations,  to 
induce  him  to  commence  the  undertaking,  and 
when  his  conduct  in  the  management  was  dis- 
covered he  was  turned  oSL  The  rig^  to  turn 
off  is  clear,  and  it  was  so  foiuid  by  the  Sheriff ; 
and  if  we  prove  him  fraudulent,  and  that  he 
cheated  the  public,  his  claim  for  remoneratioa 
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is  cleariy  cut  oflF.  Instead  of  making  this  claim  Wight 
the  pursuer  kept  forcible  possession  of  the  Ewing. 
yard  ;  and  as  no  profit  was  made,  his  claims  on 
this  head  are  also  cut  off. 

Moncreifff  D.  F^  in  reply,  The  substance 
and  marrow  of  the  issue  is,  whether  this  con- 
tract was  not  wrongfully  broken  ?  and  all  our 
evidence  was  pertinent  to  that  question.  The 
pursuer  was  not  a  senrant,  but  a  partner.  The 
defender  was  to  advance  money,  and  the  pur- 
suer his  labour  and  skill.  The  contract  was 
for  seven  years,  and  it  is  admitted  that  the  de- 
fender broke  it.  Even  if  this  were  a  contract 
of  service,  there  has  been  no  fact  stated  justify- 
ing tke  taming  the  pursuer  off,  and  the  Sheriff, 
when  he  finds  the  right  of  the  defender,  jeserves 
the  claim  of  the  pursuer.  There  not  being 
any  profit  is  owing  to  the  mismanagement  of 
the  defender. 

LoED  Chief  Commissioner.— This  is  an  ac- 
tion of  daniages  for  having  put  an  end  to  an 
agreement,  which  is  one  of  an  anomalous  na- 
turew  In  one  part  it  appears  to  be  a  con- 
tract of  hiring  and  service ;  in  another,  a  con- 
tract of  partnership.  All  the  first  part  relates 
to  employment,  but  the  latter  is  something 
more.     There  were  originally  three  parties  to 


590  CASES  TRIED  IN  Jujy  35^ 

Wight       this  cootract,  which  was  to  last  for  seven  years, 
£wiNG.       and  afler  the  stock  was  purchased,  it  was  in  a 
certain  way  to  become  the  property  of  the 
three.       If  the  event  contemplated  had  hap- 
pened, of  the  half  of  the  profits  being  equal  to 
the  sum  advanced,  then  this  would  have  been 
a  partnership.     There  is  no  provision  in  the 
contract  for  dismissal,  but  if  the  defender  wish- 
ed to  withdraw,  he  was  to  give  six  months  no- 
tice.    But  it  is  not  necessary  to  go  minutely 
into  the  meaning  of  the  paper,  as  facts  and 
circumstances  show  the  situation  of  the  pursuer. 
If  this  is  a  contract  of  service,  then  under 
that  contract  the  master  may  dismiss  his  ser- 
vant, if  he  thinks  it  necessary,  but  the  question 
of  whether  he  is  liable  in  damages  remains. 
If  it  is  a  contract  of  copartnership,  and  one  of 
the  partners  is  likely  to  ruin  the  other,  he  may, 
though  it  is  more  desirable  to  proceed  at  law, 
put  an  end  to  the  contract,  and  take  his  chance 
that  no  damages  will  be  given.     In  the  present 
case,  whatever  was  the  degree  of  acquaintance 
of  these  parties,  they  entered  into  this  contract, 
and  went  on  for  a  certain  time,  till  something 
occurred  which  made  the  defender  wish  to  get 
quit  of  the  pursuer ;  he  then  wrote  the  letter 
which  he  was  entitled  to  do,  and  which  may 
be  held  a  notice  under  the  contract.      He 
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also  has  recourse  to  legal  proceedings  before  Wight 
the  Sheriff,  but  before  any  decree  is  pronoun-  Ewing. 
ced,  uses  means  to  find  out  some  one  who  has 
diligence  against  the  pursuer,  and  arrests  and 
imprisons  him  under  that  diligence.  As  soon  as 
the  pursuer  is  incarcerated,  he  breaks  up  theesta- 
hlishment,  and  removes  and  sells  the  horses, 
&c.  Nothing  was  done  on  a  decree  which 
the  Sheriff  had  pronounced  in  the  case  before  the 
sale,  as  the  object  was  previously  obtained ;  and 
the  question  now  comes  for  your  decision  on  the 
damages.  The  question  is  not  one  of  violence, 
but  all  the  acts  are  to  be  taken  as  evidence  of 
breaking  the  agreement ;  and  the  question  is 
whether  that  was  done  wrongfully  ?  Whether 
this  is  a  contract  of  service,  or  partnership,  or 
one  of  a  peculiar  nature ;  the  true  point  for  con- 
sideration is,  whether  the  defender  was  justified 
in  saving  himself  from  an  injury  likely  to  arise 
to  him  ?  You  must  consider  whether  a  justi- 
fication of  what  was  done  is  made  out,  for  it 
may  be  made  out  j  and  whether  the  facts  on 
which  the  case  is  now  rested  were  known  to 
the  defender  at  the  time  he  dissolved  the  agree- 
ment. 

The  accusations  of  the  pursuer  drinking,  of 
his  absence  from  the  yard,  his  dilatoriness  in 
the  morning,  the  debts  due  by  him,  and  his  re- 
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Wight  fusiiig  coals  to  the  defender,  are  none  of  th^n 
Ewi'vG.  made  out  in  evidence  so  as  to  justify  his  dismis- 
sal.  The  only  serious  charge  is  that  of  his 
cheating  the  customers  i  and  if  you  believe  the 
carter^  who  appeared  to  me  a  fair  witness,  this 
fraud  is  proved  i  but  it  is  proved  more  strongly 
against  the  third  party  in  the  contract  than 
s^ainst  the  pursuer.  You  must  consider  also  at 
what  time  this  was  known  to  the  defender  ;  for, 
if  afler  luiawing  it  he  ccmtinued  that  other  par- 
ty in  his  employment,  it  will  go  &r  to  cut  him 
out  of  this  pka ;  or  if  k  was  known  to  him  at 
the  time  it  was  committed,  can  he  benefit  by 
his  own  wrong,  or  can  it  be  a  ground  for  dis- 
missing one  and  not  both  the  parties  to  it  ? 
On  the  contrary,  if  this  was  not  known  till 
after  the  dismissal,  that  puts  an  end  to  the 
question.  This  being  the  only  ground  made 
out  in  evidence,  the  question  is,  whether  it  jus- 
tified this  dissolution  in  the  manner  in  whidb 
it  took  place  ?  Was  it  reasonable  to  take  the 
strong  hand  when  the  Sheriff's  decree  was 
about  to  be  pronounced  ?  If  you  think  it  wrong- 
ful, th^Q  you  will  find  damages  ;  if  not,  then 
for  the  defender.  The  evidence  of  the  damage 
is  extremely  loose,  and  you  must  be  on  your 
guard  not  to  be  misled  by  it.  As  to  wages 
if  the  contract  had  gone  on,  the  defender  was 
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entitled  to  withdraw  on  six  months  notice ;  but 
this  dissolution  took  place  in  a  different  man- 
ner, so  that  this  cannot  be  the  rule ;  and  on 
the  other  hand»  I  am  not  prepared  to  say  he 
should  have  two  years,  which  is  the  sum  he 
claims. 


Wight 


Verdict — For  the  pursuer  on  both  issues, 
damages  for  proGts  L.lOO,  and  for  wages  L.50. 


Moncreiff,  D»  F»  and  J.  A,  Murray,  for  the  Pursuer. 
Hope,  SoL'Getu,  Cockburn,  and  Maithnd,  for  the  Defender. 
(Agents,  JamCM  Adam^  w.  s.  Phineag  Daniel^  w.  s.) 

Some  time  before  the  trial  mutual  motions 
were  made  for  previous  expenses.  The  one 
for  the  pursuer  rested  on  the  ground  that  the 
statement  for  the  defender  liad  been  four  times 
revised,  with  a  view  to  an  issue  in  justification, 
while  the  defender  made  his  claim  on  the  ground 
that  all  the  previous  proceedings  were  incom- 
petent,  as  the  document  on  which  the  action 
was  raised  had  not  been  stamped  till  within  a 
few  days  of  the  date  of  the  motion. 


1828 
March  4> 

Costs  of  part  of 
the  preparation 
of  a  case  granted 
to  the  pursuer, 
ihough  tiie  do- 
cument on  which 
the  action  is 
founded  wab 
not  slamped  at 
the  date  when 
the  expense  was 
incuned. 


Lord  Chief  Commissioner. — There  have 
been  a  vast  variety  of  points  discussed  in  this 
case  ;  it  has  been  often  before  the  Court,  and 
the  proposal  that  the  pursuer  should  pay  all  the 
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CASES  TRIED  IN 


(March  4,) 


WlOHT 
V. 

Swing. 


In  the  prepara- 
tion of  a  case, 
has  tlie  Jury 
Court  power  to 
dedde  that  a  do- 
cument must  be 
stamped? 


previous  expenses  is  one  to  which  I  can  never 
accede.  Indeed,  I  doubt  if,  in  the  preparation 
of  a  cause,  we  could  make  an  order  that  a  do- 
cument must  be  stamped,  as  that  would  be  de« 
ciding  a  point  of  revenue  law ;  at  least  some 
case  must  be  made  out,  showing  that  our  doing 
so  is  essential  to  justice,  otherwise  this  is  a  ihat- 
ter  not  for  us,  but  the  Court  of  Session.  There 
is  a  time  when  this  Court  has  the  power  of  de- 
ciding, and  when  the  party  may  carry  the  de- 
cision to  the  last  resort,  and  I  see  no  detri- 
ment in  allowing  it  to  remain  for  decision  at 
that  period.  If  the  document  had  remained 
unstamped  till  the  trial,  and  had  been  rejected 
on  that  ground,  then  the  party  must  have  lost 
his  cause,  but  at  this  period  there  is  nothing 
requiring  us  tp  interfere ;  but,  on  the  contrary, 
many  things  which  render  the  interference  in-* 
expedient. 

As  to  the  claim  by  the  pursuer,  it  can  only 
be  for  the  attendance  of  counsel  and  agent, 
when  the  orders  were  made  for  revising  the 
paper  of  the  defender.  I  regret  that  there  is 
not  a  fixed  time  after  which  a  party  cannot 
amend,  but  I  am  so  anxious  that  every  case  and 
every  issue  should  be  as  well  prepared  as  pos- 
sible, that  amendments  have  been  allowed  to  all 
parties,  but  the  party  making  the  amendment 
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should  be  subjected  in  the  expense,  as  the 
averments  should  have  been  perfect  at  first. 
Whether  the  defender  is  to  pay  for  these 
amendments,  depends  in  some  degree  on  the 
nature  of  the  agreement,  which  is  either  a 
partnership  or  for  service.  It  is  only  in  the 
first  point  of  view  that  I  conceive  the  justifi- 
cation to  apply.  This  plea  must  not  only  be 
stated  with  precision,  to  enable  the  pursuer 
to  meet  it,  but  must  be  such  as  will  defend  a 
dissolution  of  the  partnership.  Even  by  the 
last  amendment,  the  averment  is  not  such  as 
would  justify  a  dissolution.  But  it  is  said  that 
this  was  an  agreement  for  service,  and  that  law 
has  said  it  is  not  to  be  dissolved  without  reason ; 
but  law  has  not  said  that  you  may  not  prove 
sufficient  reason  under  the  term  ^*  wrongful,** 
by  proving  such  conduct  as  renders  it  unsafe  to 
continue  the  service.  As  at  present  advised,  I 
think  this  evidence  would  be  competent  with- 
out a  justification,  and  that  it  may  be  proved 
without  an  issue,  but  it  is  a  matter  requiring 
much  consideration,  whether  in  such  a  case  we 
should  clog  the  record  with  an  issue.  As  this 
is  the  first  instance  of  such  a  defence  by  a  mas- 
ter against  his  servant,  I  shall  not  at  present 
decide  whether  an  issue  is  necessary,  but  look 
into  the  averments  minutely. 

VOL.  IV.  Q  q 
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The  pursuer  having  been  found  entitled  to 
the  expense  caused  by  the  alteration  of  the 
pleadingSf  an  account  was  given  in.  When 
the  case  was  again  brought  brfore  the  Court, 

Lord  Chief  Commissioner* — ^This  account 
is  not  in  such  a  state  that  the  Court  can  pos- 
sibly deal  with  it.  The  amount  is  L.  69i  which 
is  far  beyond  what  in  law  the  party  is  entitled 
to.  The  Court  only  intended  to  give  the  ex- 
pense of  the  amendments. 


INDEX. 


A. 

ACCOUNT. 
A  party   found  liable  in  payment 
of  an  account,        -  192,  478 

ACQUIESCENCE. 

A  person  receiving  and  using  bad 
goods  without  objection  is  liable 
for  the  price,        -         -  4»78 

Acquiescence  in  a  nuisance,  149, 307 

ADJOURNMENT. 
Of  a  trial  on  account  of  its  length, 

121,  441 

ADMISSION 

An  admission  by  a  party,  if  not  with 

a  view  to  a  compromise,  may  be 

proved,  -  -  218 

—  but  inadmissible  if  made  with  a 
view  to  a  compromise,  585 

—  in  a  different  cause  received,  but 
not  held  conclusive  evidence,   100 

—  in  a  different  cause  rejected,  327 

—  by  an  individual  who  has  ceased 
to  be  a  party  in  the  cause,  not  to 
be  proved  as  an  admission  in  the 
cause,  .  -  -         567 

AFFIDAVIT. 

A  witness  called  and  examined  who 
had  previously  given  an  affida- 
vit, -  -  114,120 

Circumstances  in  which  the  Court  al- 
lowed affidavits  in  reply,  502 

AGENT,  LAW. 
a  A  person  inadmissible  as  a  witness 


(except  to  the  execution  of  a  deed) 
in  a  cause  arising  out  of  one  in 
which  he  acted  as  agent,  102 

b  Finding  that  a  party,  as  well  as  his 
country  agent,  had  employed  an 
agent  in  Edinburgh,        -         192 

c  A  person  employed  to  inquire  after 
witnesses  held  excluded  from  giv- 
ing evidence,        -  -         310 

d  Damages  found  against  a  law  agent 
for  not  obtaining  a  valid  security 
fbr  a  sum  of  money,        -        400 

e  —  for  misrepresenting  the  nature  of 
a  security,        -        -        -      474 

/A  law  agent  bound  not  to  disclose 
confidential  information,  587 

g*  Circumstances  in  which  a  messen- 
ger was  held  the  agent  of  the 
party,  -  -  588 

AGREEMENT. 

a  Finding  that  two  missives  did  not 
constitute  a  bona  fide  agreement, 

49 
b  Damages  for  breach  of  agreement, 

73,  325,  584 

c  Damages  claimed    for    breach    of 

agreement,  -  371 

ALIMENT. 
Finding  for  the  pursuer  in  a  ques- 
tion of  aliment,        -       -        541 

ARBITER. 
A  decision  of  an  arbiter,  that  insur- 
ers are  liable  for  the  value  of  a  ves- 
sel, not  evidence  in  a  question  as  to 
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liability  for  the  value  of  goods  on 
board,  ...         283 

Incompetent  to  prove  at  a  trial  the 
amount  of  damages  said  to  have 
been  awarded  by  an  arbiter  in  the 
case,         -         -         -         -       585 

Cases    referred  to  arbitrators,  307, 

415 
ARRESTMENT. 

Damages  claimed  for  malicious  use 
of,        -        -        -         -         658 

ASSAULT. 
Damages  for,        -  -  8d 

—  claimed  for,         -         -  416 

In  an  action  for,  incompetent  to  prove 
the  pursuer  quarrelsome,  or  the 
purpose  with  which  he  approach- 
ed the  defenders,        -        84,  85 

B. 
BANKRUPT. 

Finding  that  a  creditor  had  not  pri- 
vately accepted  of  a  gratuity,    317 

in  an  action  brought  against  certain 
creditors  of  a  bankrupt,  finding  for 
the  defenders  on  a  question  whe- 
ther the  trustee  and  creditors  failed 
in  the  execution  of  a  contract,  371 

BILL  OF  EXCEPTIONS 

a  Must  be  taken  to  the  decision  of  the 
Court,  not  to  the  opinion  of  an 
individual  Judge,  -  39 

b  An  interlocutor  ofthe  Court  of  Ses- 
sion sustaining  an  exception,  held 
not  to  fix  how  the  ground  of  the 
exception  is  to  be  proved,         244 

c  Tendered  to  the  decision  refusing  a 
new  trial,  and  confirming  the  di- 
rection that  an  individual  thirled 
to  a  mill  is  not  entitled  to  leave 
it  because  the  mill  is  not  sufficient 
fbr  the  whole  thirl,         -         212 

d  — to  the  direction  as  to  the  neces- 
sity of  proving  malice  in  an  action 
for  words  uttered  at  a  meeting  of 
the  senate  of  an  university,  233, 

237 


e  —  to  the  direction  that  it  required 
a  statute  or  immemorial  usage  to 
sanction  Magistrates  in  raising  the 
rate  of  custom  in  a  market,       351 

/ —  to  the  direction  that  the  Court  of 
Session  had  fixed  a  point  raised  at 
the  trial,  -  -  189 

g  —  to  the  direction  that  magistrates 
are  liable  for  words  used  in  judg- 
ment, if  they  spoke  maliciously,  or 
perverted  their  office  for  the  pur- 
poses of  slander,        -       537,  540 

h  On  motion  for  a  new  trial  incom- 
petent to  except  on  a  point  not 
raised  at  the  trial,  -  538 

BURGH. 

A  usage  found  in  reference  to  the  ad- 
mission of  freemen,        -  390 

—  different  from  the  set  of  the 
burgh  as  to  the  election  of  Ma- 
gistrates, -  -  436 

Statute  or  usage  necessary  to  entitle 
Magistrates  to  raise  the  rate  of 
custom,        -        -  348, 351 

C. 

CARRIER. 

Finding  for  the  defenders  on  a  ques- 
tion as  to  failure  to  deliver  a  par- 
cel, -  -  351 

Notice  restricting  the  liability  of  a 
carrier  must  be  proved  to  be  known 
to  the  pursuer,  -  353 

CHARACTER, 

Proof  of  by  the  pursuer  unnecessary 
in  an  action  for  defamation,      196 


See  Carrier. 


COACH. 


COMMISSION. 
Circumstances  in  which  a  merchant 
in  London  was  found  entitled  both 
to  sale  and  del  credere  commission, 

454 
See  Deposiiion. 
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COMPARATIO  LITERARUM. 
A  lithographic  ^c  simile  of  hand- 
writing rejected^  -  494 

COMPOSITION. 

See  Bankrupt, 

COMPROMISE. 
See  Arbiter. 

CONDESCENDENCE. 

See  Practice,/,  g, 

CONFIDENCE. 

A  Sheriff  bound  not  to  disclose  a  con- 
fidential communication  made  to 
him  as  to  the  character  of  an  indi- 
vidual, -  -  70 

A  memorial  to  counsel,  and  his  opi- 
nion admitted  in  evidence,        182 

A  Professor  in  an  university  held 
bound  to  disclose  statements  made 
at  a  meeting  of  the  senate  of  the 
University,  -  -  225 

See  Agent,  Law,f. 

COSTS. 

Costs  follow  nominal  damages  when 
the  action  is  properly  brought,  257 

—  of  a  first  trial  given  by  the  Jury 
Court  after  the  case  had  been  in 
the  Court  of  Session  on  a  bill  of 
exceptions,  -  -^         268 

— «  of  opposing  an  application  for  a 
new  trial  given,  -  274 

—  refused,  of  discussions  on  preli- 
minary defence,       -        316, 377 

—  of  part  of  the  preparation  of  a 
cause  given  to  the  pursuer,  though 
the  document  on  which  the  action 
rested  was  not  stamped  at  that 
time,  -  -         -         593 

—  of  defending  an  action  given  as 
damages,        -        -        -        433 

—  given  to  each  party  in  counter- 
actions for  defamation,  507 

A  second  trial  granted,  on  payment 
of  the  costs  of  the  first,  524 


COUNSEL. 

See  Confidence — Practice,  t,  u,  S^c. 

CROSS-EXAMINATION. 
Incompetent,  on  cross-examination^ 
to  prove  a  fact  not  in  the  cause^ 
except  to  try  the  truth  of  a  witness, 

305 

—  to  ask  a  witness  the  contents  of  a 
letter  written  by  him,        -     32T 

-~  to  prove  statements  made  by  a 
witness,  unless  a  part  of  the  res 
gesta,  .  .  -  328 

»-  to  cross-examine  on  the  whole 
case  a  witness  called  in  replica<« 
tion  on  a  particular  point,         546 

—  to  csdl  on  a  witness  to  make  state- 
ments which  would  degrade  her, 

544 
CUSTOM. 
Finding  that  Magistrates  had  wrong- 
fully raised  the  rate  of,      -      339 
See  Usage. 

D. 

DAMAGES. 

Damages  for  using  an  interdict,       1 

—  consequential,  not  to  be  given,   2 

—  for  mismanaging  a  farm,  6 

—  assessed  to  tenants  whose  leases 
were  reduced,        -  10, 432 

—  tenant's  profit  may  be  recovered 
as  damages,  -  -  18 

—  for  detention  of  goods  by  a  land- 
lord, -  -  -        40 

—  for  injury  to  a  dam-dike,  44 

—  for  injury  to  a  farm  by  the  over- 
flowing of  a  river,  -  57 

^  for  defamation,  66,  94,  195,  197, 
222,  236,  485,  509,  529 

—  for  breach  of  an  implied  agree- 
ment as  to  chips  of  stone,  7S 

—  for  breach  of  agreement  as  to  tim- 
ber, -  -    .  325 

-~  for  breach  of  agreement  as  to  a 
coal-yard,       -        -        -         584 

—  for  assault  and  battery,      -       82 

—  for  injury  done  to  a  house  by  ope- 
rations on  the  adjoining  property, 

108,  130 
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Damages  for«  to  a  vessel,  161 

—  for  nuisance,  -  149 

—  for  abstracted  multure,      -     200 

—  against  road  trustees  for  injury 
caused  through  theur  fkult, 

216,  563 

—  nominal,  -  236, 368 
«—  against  the  masters  and  owners  of 

a  vessel  for  loss  of  com,  277 

«-*  for  having  conveyed  away  the  su- 
periority of  lands  which  nad  been 
previously  conveyed  to  the  ances- 
tor of  the  pursuer,         -         292 
*-  for  using  an  irregular  warrant,  368 

—  for  not  delivering  marketable 
staves,         ...         378 

—-  against  a  master  and  servant  for 
injury  caused  by  the  negligence  of 
the  servant,         -         -  381 

»—  against  an  agent  for  taking  an  in. 
valid  security  from  a  married  wo- 
man,        ...  400 

•—  for  misrepresenting  the  nature  of 
a  security,      .        .        -        474 

—  may  be  found  sulject  to  the  opi- 
nion of  the  Court  on  a  point  of 
law,  ...  204 

Chimed  for  abstracting  water  from 
a  flint  mill,  -  -  86 

—  ^-  for  detention  in  prison  after  a 
tender  of  money,        -        -     125 

—  —  for  running  down  a  vessel,  161 
— ^  by  the  partner  of  a  company,  the 

Eroperty  of  the  company  having 
een  privately  conveyed  to  another 
company,        -        -        -       180 

—  —  for  nuisance,  -  307 

—  ^  against  certain  creditors  of  a 
bankrupt  for  failure  to  execute  a 
contract,  -  -  371 

—  —  against  a  master  and  servant 
for  causing  the  death  of  a  child, 

385 

—  ^.  against  Magistrates  for  assault 
and  wrongous  imprisonment,   416 

•^  —  for  malicious  use  of  arrest- 
ments, -  -  558 

—  — •  for  maliciously  seizing  lint- 
seed,  -  -  571 


DEATHBED. 

See  Liege  Poustie. 

DEED. 

Finding  that  a  deed  was  destroyed 
after  the  death  of  the  maker  of  it, 
without  directions  from  him,     97 

See  FaciUty. 

DEFAMATION. 

a  Damages  for  publishing  a  letter  to 
the  Lord  Advocate  accusing  a  pro- 
curator-fiscal of  acting  against  the 
Crown,  &c.        -  -  66 

b  —  for  accusing  a  Professor  in  a  Uni- 
versity oi  being  unfit  for,  and 
neglecting  the  discharge  of  his 
duty,  -  -  94 

c  -~  for  defamation  of  a  servant  in  a 
letter  to  his  master,        -         195 

£/  —  to  a  nephew  against  his  aunt  for 
defamation,  -  197 

e  -—  to  one  professor  against  another 
for  having  accused  him  of  intend- 
ed falsehood,  -        222, 236 

/— *  in  counter-actions  for  mutual  ac- 
cusations of  being  the  authors  of 
certain  anonymous  letters,       485 

g  —  against  magistrates  for  having  on 
the  Dench  accused  the  pursuer  of 
having  stolen,         -         509, 529 

h  Incompetent  at  a  trial  to  put  a  new 
meaning  on  written  de&mation. 

198 


DEMURRAGE. 

Demurrage  found  for  the  detention^^^ 
of  a  vessel,  -  -  325  ^ 

DEPOSITION. 

To  render  a  deposition  evidence  it 
must  be  proved  that  the  witness 
cannot  attend  the  trial,       -       62 

This  proof  not  necessary ;  if  the  wit- 
ness resides  beyond  the  jurisdic- 
tion of  the  Court,  278,  328 

Deposition  in  a  difierent  cause  inad- 
missible during  the  life  of  the  wit- 
ness, -  -  545 
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Evidence  admitted  at  a  trial  to  affect 
the  creilit  of  a  witness  examined 
on  commission,       -        -        883 

See  Haver — Practice,  rr,  ss, 

E. 
EVIDENCE. 

a  Admitted,  of  opinion  on  matters  of 
nautical  science,  -  1^5 

b on  matters  of  medical  and 

,  chemical  science,       -       228,  311 

e —  of  matter  as  a  circumstance, 
though  not  as  conclusive,  98,  100, 

464 

d  Is  an  admission  in  answers  to  a  pe* 
tition  in  the  Court  of  Session  to  be 
received,        -        -        -         1^3 

e  Is  an  admission  by  a  person  in  the 
management  of  a  bankrupt  estate 
evidence  against  the  assignees, 

•  457 

fin  a  question  with  one  insurance- 
office,  evidence  admitted  of  the 
rate  charged  by  other  offices  on  sL- 
milar  risks,  -  -  142 

g  Evidence  admitted  for  a  pursuer 
that  he  appeared  agitated,  out  not 
of  the  words  used  by  him,        530 

k  —  adduced  that  a  person  was  aged, 
without  proving  specifically  his  age, 

581 

t*  Rejected,  a  decision  of  an  arbiter, 
that  insurers  are  liable  for  the  value 
of  a  vessel,  not  evidence  in  a  ques- 
tion as  to  goods  on  board,        283 

fc  —  that  a  person  appeared  to  act 
maliciously,         -        -  ^73 

/  Letter  of  a  merchant  not  evidence  of 
the  current  prices  at  the  time  it 
was  written,         -         -         *7^ 

EVIPENCE,  PAROL, 

m  Admitted  to  prove  that  a  person  was 
a  creditor  of  a  bankrupt,  and  ac- 
cepted a  composition  of  lOs.  per 
pound  Sterling,        -        -         52 

n  ^—  of  an  usage  as  to  a  matter  not 

Erovided  for  by  a  written  contract 
etween  the  parties,         -  74 


0  —  of  the  contents  of  a  written  do- 
cument,        -         -        114, 22T 

/I  -—  of  the  date  at  which  a  soklier  was 
at  home  on  leave  of  absmoe,     119 

y  —  to  prove  the  system  on  which  pa- 
rish books  were  kept,       -        128 

r  —  to  prove  an  agreement  to  insure 
a  vessel,  -  -  139 

s  —  of  the  opinion  of  a  witness  as  to 
the  truth  of  certain  statements, 

226,240 

t  —  of  the  origin  of  a  written  agree- 
ment, -  -  379 

tt  — -  to  prove  a  sum  of  money  paid  to 
a  bank,  -  -  403 

X  —  that  a  vmtten  i^eement  was  en- 
tered into,  but  not  of  the  contents 
of  the  writing,  -  542 

y  —  of  facts  to  establish  the  accep- 
tance of  an  offi^r  made  in  writing, 

543 

z  Rejected,  of  the  meaning  of  a  clause 
in  a  lease,  -  -  3, 8 

aa  —of  a  decision  of  the  Court  of  Ses- 
sion, -  -  70 

bb  —  of  the  contents  of  parish  books, 

122 

cc  —  of  the  contents  of  a  letter, 

327,  438 

dd  —  that  a  witness  believed  that  cer- 
tain persons  were  in  partnership, 

354 

ee  —  of  the  proceedings  at  a  meeting 
of  creditors,  -  404 

ff  —  to  prove  by  whom  a  sub-lease 
was  granted,  -  433 

gg  —  of  instructions  to  write  a  letter, 

103 

hh  —  that  the  contents  of  a  survey  of 
a  vessel  were  true,  -         165 

EVIDENCE,  WRITTEN. 

a  Admitted,  a  judgment  in  a  diJBferent 
cause,  but  not  held  conclusive  evi- 
dence, -  -  98,  100 

kk  -—  an  admission  in  a  different 
cause,  but  not  held  conclusive,  100 

//  —  a  report  by  tradesmen  sworn  to 
by  a  witness,         *         -        110 
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mm  Admitted,  a  receipt  for  pre- 
mium on  a  share  of  a  vessel,  in  a 
question  as  to  a  subsequent  pro- 
mise to  insure  the  whole,  135 

nil  —  a  memorial  to  counsel,  and  his 


opmiouj 


182 


oo  —  the  valuation  of  the  stock  of  a 
mercantile  company  laid  before 
them  at  an  annual  meeting,      184 

pP'—SL  copy  of  a  letter  given  by  a 
party  ogainst  that  party,  319 

^—  a  burgess-ticket  retained  by  the 
clerk  of  the  burgh«  admittetl  as 
evidence  that  the  person  named  in 
it  was  not  a  burgess,        -        393 

rr  —  letters  written  by  a  party  pro- 
ducing them,         -  -        238 

ss  —  the  copy  of  the  seal  of  cause  of 
the  burgh  entered  in  the  books  of  a 
corporation,  -  391 

it  —  a  printed  list  referred  to,  but 
not  engrossed  in  an  extract  of  a 


process, 


439 


uu  Reeded,  the  minute-book  of 
road- trustees  as  against  a  third 
party,  -  -  77 

IPX  —  a  letter  from  a  party  as  evidence 
of  the  terms  in  which  he  complain- 
ed of  an  injury,  -  88 

f^y  —  a  letter  from  one  trustee  on  a 
sequestrated  estate  as  against  his 
successor^  -  -  101 

zz  -*  the  log-book  of  a  vessel,      164 

aaa  —  the  deposition  of  a  haver, 

144^  178,  184 

bbb  —  a  notorial  protest,    205,  417, 

475 

ccc  —  billets  of  one  miller  against  his 
successor,  -  «  206 

ddd  —  a  copy  of  the  Sederunt-book 
under  a  sequestration,      -       275 

ggg  —  certificate  of  a  commissioner 
as  to  the  conduct  of  a  witness  while 
under  examination,  -        551 

jQgf —  a  verdict  in  a  cause  where  the 
parties  are  different,         -         13 

EXPENCES. 

See  CostSo 


F. 

FACILITY. 

On  a  question  of  facility  finding  for 

the  pursuer,  397,  446 

—  for  the  defender,        61,  171,  580 

FAC  SIMILE. 
A  lithographic  fac  simile  of  hand- 
writing rejected,  -  494 

FRAUD. 

Finding  that  letters  bearing  to  be 
missives  of  sale  did  not  constitute 
a  bona  fide  transaction,        -       49 

Finding  that  a  private  conveyance  of 
the  property  of  a  company  was  not 
to  the  loss,  &c.  of  a  partner  of  the 
company,  -  -         180 

Finding  for  the  defender  on  a  ques- 
tion of  fraud,  -  580 

See  Facility,  Deed. 

FREEHOLD. 

Damages  given  for  having  conveyed 
away  the  superiority  of  lands  which 
had  previously  been  conveyed  to 
the  ancestor  of  the  pursuer,      292 

In  proving  damage  from  loss  of  a 
freehold  qualification,  competent 
to  prove  the  general  price  in  the 
county,  but  not  the  sum  paid  in 
one  instance,  -  294 

FREEMAN. 
See  Burgh. 

H. 

HAVER. 

Deposition  of,  not  evidence  of  a  fact, 

144,  178,  184 

HOMOLOGATION. 
See  Acguiescenee^ 

I.  &  J. 
IDIOCY. 
Finding  that  a  person  was  of  un- 
sound mindy  -  549 
See  Facility. 
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INJURY. 

See  Damages. 

INSURANCE. 

Finding  that  a  private .  English  in- 
surance company  bad  agreed  to 
insure  a  steam  vessel  at  sea,      133 

Written  and  parol  evidence  admitted 
in  a  question  as  to  an  agreement 
to  insure  a  vessel,  135,  139 

Does  insurance  against  damage  by 
fire,  cover  damage  by  the  fall  of 

Sart  of  a  buUding  on  a  subsequent 
iy,  -  -  189 

A  decision  of  an  arbiter,  that  insurers 
are  liable  for  the  value  of  a  vessel, 
not  evidence  in  a  question  as  to 
liability  for  the  value  of  goods  on 
board,  -  -  283 

INTERDICT, 

Damage  for  using  an  interdict,        I 

INTEREST 
Cannot  be  added  by  the  Court,  un- 
less found  by  the  jury,        -    291 
See  Witness,  a,  b,  S^c, 

INUENDO. 
Incompetent  at  a  trial  to  put  a  mean- 
ing on  an  allied  libel,  different 
from  the  meaning  put  in  the  issue, 

198 
ISSUES. 
Under  a  general  issue,  the  evidence 
limited  to  the  matter  in  the  con- 
descendence, -  457 
Separate  issues  as  to  defenders  not 
standing  in  the  same  situation,  565 

JURY. 
A  juryman  being  taken  ill,  incompe- 
tent to  proceed  with  oiily  eleven, 

150 
Two  cases  tried  by  one  jury,   49,  86 

108,  485 

LAW, 

Question  of,  reserved  for  the  Court 
of  Session,  -  144 


Damages  may  be  found  subject  to 
the  opinion  of  the  Court  on  a 
point  of  law,  -  204 

Have  the  Jury  Court  power  to  decide 
before  the  trial  that  a  document 
must  be  stamped,  -  594 

LEASE. 

Held  that  the  Court  of  Session  had 
construed  a  lease,  -  3 

Incompetent  to  prove  by  parol  the 
term  of  entry  or  conditions  in  a 
lease,  -  -  8,  14 

Damages  for  a  breach  of^        10,  432 

LEGACY. 
Finding  as  to  the  date  at  which  a 
legatee  died,  -  112,  119 

LEGATEE, 
Admitted  as  a  witness  to  support  a 
deed  in  which  he  was  allied  to 
have  an  interest,  -  176 

LESION. 

See  Facility. 

LETTER. 
If  a  letter  is  intelligible,  the  party 
not  bound  to  give  the  answer  in 
evidence,  •  -         559 

LETTER-BOOK. 
The  letter-book  of  a  law  a^nt  ad- 
mitted in  evidence  after  his  death, 

173 
LIBEL. 
See  Defamation,  a,  b,  c,  d. 

LIEGE  POUSTIE. 
Declarator  to  have  it  found  that  a 

Eerson  was  in  health  at  the  time 
e  executed  a  deed,        •         296 

LOG-BOOK. 
Not  evidence  of  the  facto  stated  in  it, 

164 
M. 

MAGISTRATE. 
Damages  claimed  against  for  assault 
and  wrongous  imprisonment,   416 
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JUDEX. 


Damages  fimnd  against  Magistrates 
fyr  defamation,        -        509, 629 

A  magistrate  justified  in  taking  into 
custody^  without  a  written  warranty 
a  person  fimnd  in  suspicioas  dr- 
cnmstanoes^  -  ^82, 4S7 

See  Burgh. 

MALICE. 

Malice  must  be  proved  as  a  fact  in 
an  action  against  a  magistrate  for 
deHonatory  expressicms  used  while 
acting  as  judge,         515,  534,  538 

or  used  by  a  Professor  in  the  discus- 
sion of  business  at  a  meeting  of  the 
Senatus  Academicut,         245,  249 

Malice,  a  fiust  falling  within  the  ju- 
risdiction of  the  jury,  not  the 
Court,  -  -  538 

— ^  must  be  proved  in  an  action  a- 
sainst  a  public  officer  for  acts  done 
m  execution  of  his  duty,  571 

ki—  may  be  proved  by  a  letter  written 
after  the  action  brought,  573 

MANUFACTURE. 

A  party  having  proved  generally  bis 

manufacture  good,  competent  to 

prove  that  bed  articles  were  fur- 

nidied  by  him  to  others,         480 

MARKET. 
Statute  or  custom  necessary  to  entitle 
magistrates  to  raise  the  rate  of  cus- 
tom, -  -  339 

MASTER  AND  SERVANT. 

Damages  against  both  for  injury  cau- 
sed by  the  n^Iigence  of  the  ser- 
vant, -  -  381 

Claimed  against  both  on  the  allega- 
tion that  the  servant  by  negligence 
caused  the  death  of  a  diild,      385 

Quere,  Whether  a  person  was  a  part- 
ner in  trade,  or  a  servant,         589 

MESSENGER. 
See  Agent,  g. 

MILL. 
Finding  fi>r  the  defender,  in  an  ac- 
tion fbr  abstracting  water,         86 


Damages  for  abstracted  multure,  200 
Bakers  bound  to  grind  their  wheat 
at  a  town  mill  not  entitled  to  go 
to  another,  on  the  ground  ^at  the 
mill  is  not  sufficient  for  the  whole 
•own,  .  -  211,215 

MISSIVE  LETTER. 

Finding  that  two  nuasivea  did  not 

constitute  a  bcmajide  transaction, 

49 

N. 

NEW  TRIAL. 
When  a  Bill  of  Exceptions  is  sus- 
tained, and  a  new  trial  granted,  it 
does  not  %x  how  the  ground  of  the 
exception  is  to  be  proved,         244 
Granted  by  the  Court  of  Session, 

118,236 

—  by  the  Jury  Court,  the  reason  stat- 
ed in  the  verdict  not  warranting 
the  sum  of  damages  given,       333 

^-  -~  the  court  being  of  opinion  that 
certain  evidence  had  been  impro- 
perly left  to  the  jury,       -       41 1 

^  —  on  the  ground  that  the  jury 
may  not  have  understood  the 
weight  to  be  given  to  a  regular 
deed,  or  the  degree  of  capacity  ne- 
cessary to  make  it,  -  451 

^  —  the  jury  having  given  a  sum'of 
damages  against  two  defenders,  the 
Court  being  of  opinion  that  they 
were  not  in  pari  delicto,      -     522 

Hejused  by  the  Jury  Court,  the  di- 
rection at  the  trial  as  to  tenants' 
profit  being  correct,'and  the  ver- 
dict not  to  be  set  aside  on  account 
of  an  error  which  might  be  cor- 
rected by  the  Court,         -         18 

^  —  on  the  eround  that  the  evi- 
dence as  to  the  existence  of  a  road 
had  been  properly  left  to  the  jury, 

35 

—  ^  the  direction  at  the  trial  being 
confirmed,  viz.  that  persons  astiio- 
ted  to  a  mill  are  not  entitled  to 
leave  it  on  the  ground  d^at  the 
mill  is  not  sufficient  for  the  whole 
thirl,         -         -         -  215 

—  —  in  a  case  of  tort,  where  the 
verdict  was  for  nominal  damages. 
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no  special  damages  having  been 
proved,  -  -  ^53 

»—  «-  and  the  direction  confirmed 
that  a  magistrate  is  protected  in 
taking  into  custody  a  person  found 
in  suspicious  circumstances,      427 

.....  in  counter  actions  for  defama- 
tion, .  -         -  504 

...  ...  juries  having  twice  found  da- 
mages against  magistrates  for  ma- 
licious defamation,  -  537 

m^  —  the  case  having  been  sent  to 
the  jury  on  conflicting  evidence, 

289 
NON-SUIT. 

The  Court  has  no  power  to  non-suit 
a  pursuer,        - .      -  89, 409 

NOTARIES. 

Circumstances  in  which  a  deed  sign- 
ed by  nptaries  was  found  not  to  be 
the  deed  of  the  party,       -       446 

Protest  by,  not  evidence  of  the  facts 
stated  in  it,  205,  417,  475 

NOTICE. 
Coach  proprietors  claiming  a  restric- 
tion of  the  amount  of  damages 
under  a  notice,  must  prove  that  it 
was  known  to  the  pursuer,       353 

NCISANCE. 

Damages  for,  -  -  1^ 

Findmg  for  the  defender  in  a  ques- 
tion of  nuisance,  -  307 

Evidence  admitted  of  the  state  of  the 
works  complained  of,  subsequent 
to  the  date  of  the  action,  154 

Incompetent  to  produce  branches  cut 
in  die  neighbourhood,  to  show  the 
effects  produced  on  v^etables,  309 

-—  or  to  prove  that  the  nuisance  was 
the  cause  assigned  for  not  renting 
a  house  near  it,  -  311 

« 

P. 
PENURIA  TESTIUM. 
The  death  of  other  witnesses  does 
not  render  an  uncle  admissible,  6&9 


PRACTICE. 

a  Circumstances  in  which  the  Court 
refused  to  change  the  place  of  trial, 

118,  435 

b  A  point  of  law  which  would  have 
proved  a  bar  to  a  verdict  reserved 
for  the  Court  of  Session,  144 

c  A  verdict  found  for  the  defender, 
the  pursuer  not  having  produced 
an  original  Sederunt-b^k  in  a  se- 
questration,        -  -  27^ 

d  After  the  Jury  is  sworn  and  proof 
led,  incompetent  to  withdraw  it 
except  by  consent,  -         512 

e  Circumstance  in  which  a  rule  to 
show  cause  was  granted  as  matter 
of  course,  -  -         537 

AS  TO  PLEADINGS. 

/Is  a  party  entitled  to  prove  a  fact  not 
in  his  condescendence,        -       14 

g  A  party  not  entitled  to  prove  the  loss 
of  a  ship  from  a  cause  different 
from  that  stated  in  the  condescen- 
dence, -  -  280 

A  Or  to  adduce  evidence  not  in  the 
cause,  -  .  305 

t  Is  it  competent  to  prove  matter 
which  prima  facie  is  in  favour  of 
the  party,  -  .        342 

AS  TO  PARTIES. 

k  When  one  of  two  defenders  ap- 
pears ;  evidence  admitted  of  an  ad- 
mission by  the  other,  52,  54 

/  A  letter  of  one  trustee  on  a  seques- 
trated estate  not  received  as  evi- 
dence against  his  successor,      101 

m  Pursuers  allowed  to  prove  a  state- 
ment by  one  of  themselves,  to  ren- 
der intelligible  statements  by  the 
agent  of  the  defenders,      -       142 

n  A  party  allowed  to  prove  a  conver- 
sation, in  which  he  took  a  part  in 
explanation  of  acts  done  by  him, 

241 

0  Evidence  admitted  against  a  defend- 
er of  a  statement  made  in  his 
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abwnoe,  he  having  authorized  the 
statement,  -  -         493 

p  Circumstances  in  which  the  Court 
would  not  before  the  trial  decide 
whether  certain  defenders  had  been 
improperly  called,  -  664 

q  Evidence  rejected,  of  an  admission 
made  in  a  different  cause,         327 

r—  or  by  a  person  who  has  ceased  to 
be  a  party  in  the  cause,  567 

'  In  damages  for  detentiqMf  a  crop, 
evidence  admitted  that  tne  pursuer 
resisted  the  messenger  poinding  it, 

41 

AS  TO  COUNSEL. 

i  The  defender  tendering  evidence 
which  is  rejected  does  not  entitle 
the  counsel  for  the  pursuer  to  re- 
ply, .  •  -  64 

tt  The  defender  using  part  of  a  process 
not  founded  on  by  the  pursuer,  the 
counsel  for  the  pursuer  has  a  reply, 

68 

X  In  opening  a  case  a  counsel  is  not  en- 
titled to  state  what  would  appear 
from  documents  which  he  does  not 
intend  to  produce,  -  71 

y  A  document  particularly  mentioned 
by  counsel  in  opening  ought  to  be 
produced,        -        -         138,419 

2  When  evidence  of  opinion  is  given 
for  the  pursuer  after  the  evidence 
of  &ct  for  the  defender,  the  coun- 
sel for  the  defender  may  observe 
on  the  evidence  so  given  for  the 
pursuer,         -        -        -         165 

aa  In  opening,  counsel  ought  to  de- 
scribe, not  read  documents, 

483,402 

bb  Two  counsel  heard  for  a  defender 
in  a  question  of  costs,      -        262 

cc  Counsel  allowed  to  state  matter  not 
in  his  condescendence,  but  a  ver- 
dict founded  on  it  would  be  set 
aside,  -  -  447 

AS  TO  JURYMEN* 

dd  One  being  taken  ill  during  a  trial, 
incompetent,  even  by  consent,  to 
proceed  with  eleven,        -        150 


AS  TO  WITNESSES. 

ee  A  witness  must  speak  to  the  exist- 
ence of  a  fact,  not  to  his  belief  or 
suspicion  of  it,    83,  476,  488,  491 

jg^Not  so  in  proving  hand- writing, 

397 

gg  —  or  in  matters  of  science,    165^ 

228,311 

hh  Witnesses  called  on  a  matter  of 
science,  allowed  to  hear  the  evi- 
dence of  &ct  before  stating  their 
opinion,         -         -         165, 311 

ft  A  witness  examined  and  dismis- 
sed cannot  in  general  be  called  a- 
gain,  .        .         .  114 

kk  But  in  certain  circumstances  he 
may,  -  -  206 

U  Witnesses  called  in  replication, 

122,  355,  546 

mm  A  question  to  a  witness  allowed  as 
competent,  though  the  answer  may 
not  be  evidence,  -  241 

nn  A  question,  though  competent  in 
itself^  held  inadmissible  in  the  cir- 
cumstances in  which  it  was  put, 

587 

00  Incompetent  to  refresh  the  memory 
of  a  witness  by  showing  him  a  de- 
position emitted  by  mm  in  the 
cause,  -  -  574 

j9p  —  to  ask  whether  the  contents  of 
a  survey  are  true,  -  165 

qq  Evidence  admitted  at  the  trial  to 
afiect  the  credit  of  a  witness  exa- 
mined on  commission,       -       283 

AS  TO  DOCUMENTS. 

rr  A  deposition  not  admissible  in  evi- 
dence, without  proof  that  the  wit- 
ness cannot  attend  the  trial,       62 

M  —  unless  the  witness  is  beyond  the 
jurisdiction  of  the  Court,  278,  328 

It  Held  that  a  party  giving  in  part  of 
a  process,  is  bound  to  give  in  the 
interlocutor  of  the  Judge,  though 
written  on  a  different  paper,      69 

uu  A  writing,  though  in  the  hands  of 
the  opposite  party,  cannot  be  call? 
ed  for  at  the  trial,  but  must  flb 
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produced  eight  days  before    the 
trial,  -  -  53 

XX  Writings  must  be  produced  eight 
days  before  a  trial, 

53,114.366,320,  402 

vy  Admitted,  though  not  so  produced, 

27,  116 

xat  Circumstances  in  which  the  Court 
allowed  the  import  of  documents 
to  be  stated  before  deciding  whe- 
ther they  were  evidence,  172 

aaa  The  letter-book  of  a  law-agent 
admitted  in  evidence  after  his  death, 

173 

bbb  A  process  being  given  in  can  only 
be  held  as  evidence  where  the  facts 
are  pointedly  stated  and  admitted, 
or  denied,  -  -  193 

ccc  Circumstances  in  which  a  pursuer 
was  allowed  to  give  in  evidence 
letters  written  by  him  to  the  de- 
fender, -  -  238 

ddd  Minutes  of  meetings  of  road  trus- 
tees in  a  district  of  a  county  held 
to  be  in  the  possession  of  the  trus- 
tees of  the  county,         -         366 

eee  Before  admitting  a  copy  of  a  writ- 
ing, the  loss  of  the  original  must 
be  proved,  -         -  586 

fffA  printed  list  referred  to  in  an  ex- 
tract of  a  process  admitted  in  evi- 
dence, -  -  439 

ggg  If  a  letter  is  intelligible,  a  party 
is  not  bound  to  produce  the  an- 
swer, -  -  559 

hhh  A  letter  written  after  the  action 
was  brought  admitted  to  prove  ma- 
lice, -  -  573 
PRESCRIPTION. 

Finding  that  a  foot-path  existed  for 
40  years,        -        -         -         25 

Interruption  of  prescription  must  be 
effectual  to  cut  off  the  right  of  the 
public,  -  -  35 

Prescription  or  statute  necessary  to 
warrant  a  rise  in  the  rates  of  cus- 
tom in  a  market,  -  351 


f 


PROCESS. 


PROFIT. 

Tenants*  profit  properly  included  in 
damages  on  account  of  leases  being 
reduced,        -         -         -  18 

PROOF. 

See  Evidence — Witness* 

PROTEST. 
A  protest  by  a  notary  not  evidence 
of  the  f^  stated  in  it,  205,  417, 

475 

R. 
REDUCTION. 

See  Facility — Fraud, 

RENT. 
Rent  found  not  to  be  due^  6 

REPARATION. 

See  Assault — Damages — Defamation* 

REPLICATION. 

Witnesses  called  in  replication,  122 

355,  546 
See  Practice,  U* 

ROAD. 
Finding  that  one  existed  for  40  years, 

25 
When  a  road  has  existed  Immemo- 
rially,  it  requires  effectual  inter- 
ruption to  cut  off  the  right  of  the 
public,  -  -  35 

Finding  that  a  road  was  public,  fall- 
ing under  the  management  of  cer- 
tain trustees,  -  364 

RULE  TO  SHOW  CAUSE 
Granted  without  argument,  537 

See  New  Trial. 

S. 
SERVANT. 
See  Master  and  Servant.- 

SHIP. 
Damages  claimed  for  running  down 
a  vessel,  -  -  161 


See  Practice. 
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Damages  against  tfae  owners  of,  for 
tbe  Talue  of  com  lost  on  board, 

SLANDER. 

See  Defamatioiu 

STAGE  COACH. 
See  Carrier' 

STAMP. 
HaTc  the  Jury  Court  power  to  de- 
cide before  the  trial  that  a  docu- 
ment must  be  stamped,  594 

SURPRISE. 
Is  it  surprise  to  oflTer  evidence  of 
matter  not  in  the  condescendence 
and  answers,  -  14,  447 

T. 
TENDER. 

See  Damages. 

THIRLAGE. 

See  Mill. 

TRIAL. 

See  New  Trial. 

U. 
USAGE. 
Usage  or  statute  necessary  to  entitle 
magistrates  to  raise  the  rate  of  cus- 
tom,      -        -        -        348, 351 

—  of  a  burgh  as  to  the  admission  of 
freemen,  -  -  390 

—  found  to  exist  different  from  the 
set  of  the  burgh,  -  436 

Incompetent  to  ask  a  witness  what 
he  understood  the  former  prac- 
tice to  have  been,  -        440 

In  proving  the  practice  of  an  insur- 
ance office,  incompetent  to  give 
evidence  of  an  insulated  transac- 
tion, -  -  142 

Circumstances  in  which  a  merchant 
was  found  entitled  by  usage  to 
commission  and  del  credere  com- 
mission, -  -  454 

GcAieral  usage  to  be  proved  before 
applying  it  to  the  particular  case, 

466 


V. 
VERDICT. 
In  one  case,  not  evidence  in  another 
where  the  parties  are  different,  13 
In  certain  circumstances  may  be  cor- 
rected by  the  Court,  18,  25 

—  Special.     The  facts  found  in  it 
must  be  conclusive,        -         345 

—  for  the  pursuer^  6,  17,  30,  48,  61, 

73,  82,  86,  96,  111,  117,  133, 
149,  161,  194,  197,  200,  212, 
S22,  236,  248,  289,  296,  302, 
332,  371,  381,  385,  400,  411, 
435,  450,  474,  478,  484,  500, 
516,  536,  570,  593. 

—  for  tbe  defender,  66,  93, 125,  130, 

180,  189,  276,  316,  324,  363, 
368,  377,  390,   424,  580,  583, 

—  partly  for  each,  9,  44,  57,  170, 

396,  549,  562, 
Special  findings,  107,  191,  351,  444, 

557 

VIEW. 
A  view  refused  in  a  case  of  nui- 
sance, -  -  149 

W. 
WARRANT. 

Nominal  damages  for  using  an  irre-t 

gukr  warrant,  -  368 

Circumstances  in  which  a  Magistrate 

was  held  justifiable  in  arresting 

without  a  written  warrant,  422, 

427 

WATER. 

Damages  claimed  for  diminishing  a 

mill-stream,  -         -         86 

Question  as  to  the  right  to  a  stream, 

302 
WITNESS. 
a  Admiited,  a  person  believing  him- 
self interested  in  the  cause,  46, 145 
If  —  One  of  several  road  trustees  for 
the  others,  if  not  personally  liable, 

78 
c  -—  A  person  having  for  a  special  pur- 
pose liberty  to  work  in  a  quarry 
let  to  another,  in  a  question  as  to 


INDEX. 


609 


the  right  to  the  chips  of  stone,  the 
lessee  received  as  a  witness,        78 
d  —  A  person  who  has  given  an  affi- 
davit on  the  suhject  of  the  cause, 

114,  120 
€  —  The  master  and  mate  of  a  vessel 
for  the  owners  in  a  question,  whe- 
ther damage  was   caused  hy  the 
fault  of  the  master  and  mariners, 

163,  166 

J'  —  A  person  to  support  a  deed  in 

which  it  was  alleged  he  had  an 

interest,        -        -        -  176 

g  —  A  person  thirled  to  a  mill  in  a 

question  of  abstracted  multure,  207 

h  —  A  tenant  using  a  road  to  prove 

it  a  public  road,      -        -        365 

—  The  sister  of  a  nominal  party,  365 

Jc  ^-*  One  pursuer  as  a  witness  for 

others  in  a  case  of  burgh  election, 

394 

/  Rejected,  The  agent  in  an  original 

cause  in  oiie  arising  out  of  it,  ex^ 

cept  as  to  the  execution  of  a  deed, 

102 
m  —  A  bankrupt  in  a  question  affect- 
ing his  estate,        -        -  104 


n  —  The  mother  and. brother  of  the 
bankrupt,  -  -  105 

o  —  A  nephew  of  a  party,  145 

p  •*  The  father  of  an  original  party, 

341 

g  —  An  uncle  of  a  party,  552 

r  —  A  person  employed  to  inquire  af- 
ter other  witnesses,         -         310 

«  — '  A  butcher.attendingamarketto 
prove  that  the  custom  was  wrong- 
fully raised,       ...       343 

/  —  A  clerk  having  a  share  of  profits 
in  a  company,  -         373,  482 

u  —  Incompetent  to  ask  a  witness 
Questions,  the  answer  to  which  will 
degrade  her,         -         -  544 

See  Practice f  ee,ff^  S^c. 

WRITING. 

In  proving  handwriting  the  witnes- 
ses should  speak  to  their  belief,  397 

WRONGOUS  IMPRISONMENT. 
Damages  claimed  for,         -         416 
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Old  Assembly  Close 


ERRATA. 

Page    54,  side-note,  1.  7.  delete  **  and" 

328, 1.  ^9  for  was,  read  were. 

.         339,  transfer  the  side  note  to  the  bottom  of  page  333. 
— —  446,  side-note,  and  at  the  top  of  the  page,  Jbr  Mardi  8,  read 
March  18. 

448,  at  the  top  of  the  l»ge,for  March  8,  read  Mardi  12. 

450, 1.  19,  insert  Verdict  for  the  pursuers. 

537, 1.  6  from  the  bottom,  delete  *. 


st,n,' 


